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1, Was the appellant effectively represented by 
counsel at the trial of his case where his counsel 
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and failed to produce other essential evidence read- 
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his motion to vacate sentence under Title 28, U.S.C, 


Section 2255 whore material issues of fact were 
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JURISDICTIONAL STATEMENT 


‘Appellant was found guilty on February 21, 1968 ef man- 
___ slanghter; Appellant was sentenced on March 20, 1958, ‘This-Court . 
‘tion under Title 28, U.S.C. Sec. 2255. ee 


STATEMENT OF THE CASE 

Frank H. Ball, the appellant was indicted on November 25, 1957 
on the charge of second degree murder. He was tried and found 
guilty by a jury of manslaughter and sentenced on March 29, 1958 
to serve three to nine years in prison. He filed a motion to reduce 
sentence and for a new trial on December 11, 1958 which was denied, 
On April 29, 1959 he filed a motion in proper person to vacate 
sentence under Title 28 U.S.C., Section 2255 claiming “ineffective 
assistance of counsel", This motion was denied by the Court on 
June 9, 1959 without a hearing. On August 11, 1959 this Court 
passed an order permitting an appeal in forma pauperis. Present 
counsel for the appellant were appointed by this Court to represent 
him on this appeal. Permission was thereafter granted by this Court 
to hold this appeal in abeyance so that a new motion could be filed 
under Title 28 U.S.C., Section 2255, counsel for the appellant 
being of the opinion that the appellant was entitled to a hearing 
on his motion so that the record on appeal would contain the 
essential and relevant testimony and evidence which the appellant 
contends was available to his Trial Attorney but, not presented by 
him at trial. Such a motion was filed on behalf of the appellant 
supported by an affidavit of one of his Court Appointed Counsel, 
who had made a personal investigation of certain of his allegations. 
On the 24th day of May 1960 the Trial Court denied this motion 
without a hearing. The appellant appeals from the action of the 


ny, 
Court in denying the aforesaid motions without a hearing. 


SUMMARY OF ARGUMENT 
I 
The Appellant was not effectively represented by counsel if, 

as alleged by him, his attorney refused to attempt to locate eye 
witnesses to the occurrence which resulted in the homicide for 
which he was convicted and failed to produce essential and 
material corroborating evidence which was available to him to 
substantiate the appellant's plea of self-defense, 

II 


The Appellant was entitled to be heard on his motion to vacate 


sentence under Title 28, U.S.C. Section 2255 because of the 


material issues of fact raised therein, 


ARGUMENT 
I 
THE APPELLANT WAS NOT EFFECTIVELY REPRESENTED BY COUNSEL 


The appellant was charged with second degree murder of one 
Alfred Vines. According to the appellant Vines was fatally in- 
jured in an affray which began by Vines and his companion, Benny 
Green, attacking the appellant with knives (JA ). Green was 
the Government's sole eye witness. Tho appellant testified that 
he was cut with a knife by Green during the fight and was forced 
to use a knife to defend himself as he feared for his life. 

(JA ) 
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In hid motion to vacate sentence under Title 28, U.S.C. 
Section 2255, the appellant averred that he was taken to a hospital 
by the police on the night of the incident for treatment of a 
severe knife wound which required eight or nine stitches. (JA 
The witness Green denied that ho had cut the appellant or used 
a knife in the affray and claimed that the appellant was the 
aggressor in the fatal fight. (JA ) The Government Prosecutor 
ridiculed the appellant's contention that he was cut with a knife 
and argued and attempted to prove that a knife found on the de- 
ceased had been "planted" on his person by the accused in order 
to substantiate his plea of self-defense. (JA ) The Prosecut- 
ing Attorney also argued to the jury that the appellant could not 
have suffered a knife wound as he claimed because there was no 
visible mark on his body at the time of trial. (JA ) The 
appellant contends that his Trial Attorney was grossly ineffective 
in presenting the appellant's defense when he failed to call as 
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a witness the doctor who had treated the appellant and failed to 


—_————— en a oS ee 
subpoena the hospital records and police records to show that the 


appellant had in fact been seriously injured in the a fray. Tho 
Ste ee aac, SD 


Nc ee I 
neglect of appellant's attorney in this regard was fatal to his 


eee SR, 
plea of self-defense. Had this evidence been submitted to the jury, 
the prosecuting attorney Would not have been able to argue to the 
jury, as he did, that the appellant was not cut in the affray be- 


cause there was no visible scar or mark on his body. The appellant 


further submits that this argument was grossly unfair and wilfully 


a 
misleading on the part of the Prosecuting Attorney as he must have 


pe ree i ET Rte ah eg ea Bo. EE nd Pe ee 
khown that the appellant was hospitalized from the police records 
ee 


and his conversations with th ce of rs who took the 
fe a ee Bea in the case of 
McFarland v. United States, 80 U.S. App. D.C. 196: 

"The duty of the Prosecuting Attorney is 

crea Paiely ct defendants but to try 
Was it fair for the Prosecuting Attorney to lead the jury to 
believe that the appellant was lying when he testified that he 
was cut by Green, when the police and hospital records were avail- 
able to him and would have, according to the appellant, proved 
that he was treated for knife wounds. 

The appellant further alleged in support of his motion to set 
aside the sentence that the Government witness, Benny Green, had 
a crininal-record-aha-Was-on parole from prison at the time of — 
the fateful cocurrente. (JA ) Bearing in mind that Green 
was the sole Government witness to this event and the appellant's 
assertion that he had acted in self-defense against a knife attack 
by Green and the deceased Vines, the credibility of Green became 
of paramount importance to the appellant's case. The appellant 
did not have a previous criminal record and as the Government's 
case depended primarily on Green's word against the appellant's, 
evidence of Green's criminal record might well have created a 


reasonable doubt in the minds of the Jury as to the guilt of the 


appettants 


Appellant's motion also contained the allegation that his 


Trial Attorney would not attempt to locate witnesses to the con- 
flict whose testimony would have shown that the appellant was 
attacked first by the deceased and Benny Green. If it is true 
that his Trial Attorney refused to act in this regard, then the 


appellant was not afforded a fair trial. 


II 


THE APPELLANT WAS ENTITLED TO BE HEARD ON HIS MOTION TO 
VACATE SENTENCE UNDER TITLE 28, U.S.C. SEC. 2255 


It has been held that when a motion is made to vacate, sot 
aside or correct a sentence, the movant must set forth facts and 
not merely conclusions, U.S. v. Trumblay, CA Ind. 1958, 256 F. 
2d, 615, certiorari denied 78 S. Ct. 355, 358 U.S. 947; U.S. vs 
Mathison CA Wis. 1958, 256 F. 2d. 803, certiorari denied 79 8. Ct. 
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77, 368 U.S. 857, The appellant contends that he has set forth 
facts in support of his motion which, if true, would warrant the 
setting aside of his sentence by the Court. By denying him a 
hearing on both of his motions to set aside the sentence the Court 
has made it impossible for the appellant to get into the record the 
material factual evidence which his Trial Attorney failed to produce 
although it was available to him, This evidence is essential 

to this appeal and should be included in the record of trial so 

that this Honorable Court could pass upon the ruling of the Trial 
Court should said ruling be adverse to the appellant. The appel- 


lant submits that the allegations contained in his motion to 
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vacate the sentence because of "ineffective assistance of counsel" 
were of sufficient importance to have caused the Trial Court to 
inquire of the Trial Attorney as to his reasons for failing to 
produce the alleged omitted evidence, If the alleged omissions 

of the Trial Attorney were shown to be true, then it is the 
appellant's belief that they were of such a serious nature that 
they could not be treated as mere mistake of counsel as referred to 
in the case of Jones v. Huff, 80 App. D.C. 254, but exceptionally 
serious mistakes which affected the very crux of the appellant's 
defense and leads to the inevitable conclusion that the appellant 


did not have a fair trial as contemplated by the due process 


clause of the Fifth Amendment to the Constitution, 
CONCLUSION 


The appellant respectfully submits that he is entitled to 


a hearing on the merits on his Motion to Vacate Sentence under 


Title 28 U.S.C., Section 2255. 


Respectfully submitted, 


ROBERT T, SMITH : 
910 Seventeenth Street, N.W. 


Washington 6, D. C. 


NORMAN A, FLANINGAM 
Pennsylvania Building 
Washington 1, D. C. 
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Appointed by this Court 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. Where appellant pro se files a § 2255 motion alleging in- 
effective assistance of counsel, misconduct on the part of the 
District Court and misconduct by the prosecutor, and where 
the files and records conclusively refute such claims, was not 
the District Court correct in denying the motion without a 
hearing? 

2. Where appellant files a second § 2255 motion claiming 
ineffective assistance of counsel which allegation is virtually 
identical to one made in the first $ 2255 motion, was not the 
District Court correct in denying the motion without a hear- 
ing as a second or successive motion for similar relief? 

(t) 


INDEX 
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The First Motion Under 28 U.S. Code § 2255. 
The Second Motion Under 28 U.S. Code § 2255 
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COUNTERSTATEMENT OF THE CASE 


On November 25, 1957, there was filed in the District Court 
& one-count indictment charging appellant with second degree 
murder. (Indictment.) At arraignment November 30, 1957, 
appellant entered a plea of not guilty (Plea of Defendant). 
Counsel was appointed December 9, 1957, to represent appel- 
lant in the District Court but was permitted to withdraw when 
retained counsel entered an appearance on January 24, 1958 
(Feb. 20 Tr. p. 3).2. Trial by jury was had February 20 and 
February 21, 1958, and appellant was found guilty of man- 
slaughter * (Feb. 21 Tr. p. 97). By judgment and commit- 
ment filed March 28, 1958, appellant was sentenced to impris- 
onment for three (3) to nine (9) years (Judgment and 
Commitment). On December 11, 1958, appellant pro se filed 

192 D.C. Code § 2403. ° 

* Stanley Dietz, Esq., was first appointed to represent appellant in the 
District Court. He was permitted to withdraw when retained counsel, 


Perry W. Howard, Esq., entered his appearance for appellant. 
722 D.C. Code § 2405. 
(1) 
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@ motion for the reduction of sentence which was denied by 
the District Court. The first motion under 28 US. Code 
§ 2255 was filed by appellant pro se on April 29, 1959 (Motion 
to Vacate Judgment, Set Aside Sentence, Discharge Defend- 
ant From Custody, or In The Alternative Grant A New Trial), 
and after the Government filed its opposition the District 
Court denied the motion (Order filed June 9, 1959). 

Appellant pro se on June 17, 1959, applied to the District 
Court for leave to proceed on appeal without prepayment of 
costs (Application For Leave To Proceed Without Prepay- 
ment Of Costs With Affidavit In Support Thereof). The Dis- 
trict Court denied the application (Order filed June 19, 
1959.)* Appellant thereupon applied to this Court of Appeals 
for leave to proceed on appeal in forma pauperis. This Court 
granted appellant’s application (Order filed August 10, 1969), 
and appointed Norman A. Flaningam and Robert T. Smith, 
Esquires, to represent appellant on appeal (Orders filed Au- 
gust 31, 1959, and September 15, 1959). On December 23, 
1959, this Court extended the time for filing applicant’s brief 
until twenty-five (25) days after disposition of another mo- 
tion under 28 U.S. Code § 2255, which was to be filed in the 
District Court (Order filed December 23, 1959). 

The second motion under 28 U.S. Code § 2255 was filed in 
the District Court through appellant’s appointed counsel on 
May 10, 1960 (Motion Under Title 28 U.S.C. Section 2255 To 
Set Aside Sentence). The District Court denied the motion 
(Order filed May 24, 1960). 


The Trial 


Appellant met the deceased, Alfred Vines, on September 1, 
1957 (Feb. 21 Tr. p. 12). Thereafter, appellant began living 
with Wilhelmina Curley in Apartment No. 1 on the first floor 
of 1811 19th Street, Northwest (Feb. 20 Tr. p. 11, Feb. 21 


“In denying the application for leave to proceed on appeal without 
prepayment of costs, the District Court found “that the issues raised by 
petitioner are so frivolous that the appeal would be dismissed in the case 
of a nonindigent litigant under Fed. R. Crim. P. 39(a),” and that “the 
application for leave to appeal in forma pauperis is not taken in ‘good 
faith’ as that term has been construed in authoritative decisions * * °” 
(Order filed June 19, 1959). 
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Tr. p. 13). Appellant came home to Mrs. Curley’s apartment 
about 12:30 a.m. October 13, 1957. He remained a half hour 
and when they heard voices outside in the hallway, appellant 
left the apartment. He returned and said, “Well, that is 
Alfred.” (Feb. 20 Tr. pp. 11-12.) Mrs. Curley heard three 
men arguing in the hallway, appellant, Vines and another 
man (Feb. 20 Tr. p. 12, Feb. 21 Tr. pp. 15-16). When appel- 
lant returned to the apartment he went to the cabinet in which 
Mrs. Curley keeps her dishes and then departed again (Feb. 
20 Tr. p. 13). After obtaining the knife he waited fifteen or 
twenty minutes before returning to the hallway (Feb. 21 Tr. 
p. 16). 

A few minutes later Mrs. Curley heard appellant tell Vines 
to “stay off my back” and Vines asked, “Man, what have I 
ever done to you?” Appellant replied that Vines had dumped 
whiskey bottles in front of his door. (Feb. 20 Tr. p. 14.) 
Mrs. Curley heard all three men talking at the same time and 
then there was a scuffle and “someone hit against the wall.” 
Appellant returned to the room and he was bleeding. Mrs. 
Curley asked whether Vines had cut appellant and he said, 
“No; a man that was with Alfred cut me.” Mrs. Curley tried 
to stop the bleeding on appellant’s head.* But appellant ran 
from the room and as he ran Mrs. Curley saw the knife in his 
belt. (Feb. 20 Tr. p. 15.) Appellant went upstairs to the 
second floor and then returned to the first floor with Lemuel 
Day and Brodas I. Daniels, The three men went outside and 
returned to the apartment building five or ten minutes later. 
She opened the door and they brought Vines inside. Daniels 
said he thought Vines was dead and Mrs. Curley agreed after 
she was unable to find any pulse beat. (Feb. 20 Tr. p. 16, 
Feb. 21 Tr. p. 18.) Mrs. Curley identified a butcher knife 
(Feb. 20 Tr. p. 17) which she saw in appeltant’s belt and again 
when the police found the knife behind a cabinet in her a 
ment (Feb. 20 Tr. p. 18). ; 

* Appellant said he put the knife in his belt because he was “scared” and 
“figured if they see the knife they won't attack” (Feb. 22 Tr. p. $2). 

* Appellant said Green cut him (Feb. 21 Tr. Pp. 16) and that he went to 
the hospital where he remained a half hour (Feb. 21 Tr. p. 47). 
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Day went with appellant to help him bring Vines into the 
building. Vines was found at Nineteenth and Swann Streets. 
(Feb. 20 Tr. p. 23). The deceased was fully dressed except for 
his hat which was laying beside him (Feb. 20 Tr. p. 23). 
Daniels went with appellant and Day. He noticed blood on 
appellant’s “T” shirt (Feb. 20 Tr. p. 28) and a knife in appel- 
lant’s belt (Feb. 20 Tr. p. 30). Neither Day nor Daniels saw 
any fight (Feb. 20 Tr. pp. 25, 30). 

Benny Green was with Vines October 13, 1957, and went to 
1811 Nineteenth Street, Northwest, with him (Feb. 20 Tr. 
p. 32). They were there about 8:30 p.m. October 12 (Feb. 20 
Tr. p. 33), left the premises and later returned about midnight 
(Feb. 20 Tr. p. 34). Appellant stopped them and told Vines 
to “Stay off my back” and cursed at Vines (Feb. 20 Tr. p. 35). 
Vines told appellant to “Go to hell” and he and Green then 
went to Vines’ room. They leftVines’ room and went down- 
stairs to go out again. (Feb. 20 Tr. p. 36.) When Green 
and Vines got near the bottom of the steps, appellant “jumps 
out of the room and he says, ‘Stay off my back,’ and then he 
starts swinging. just like that. And so I ran out the back way. 
I thought my buddy was behind me, but he wasn’t.” (Feb. 20 
Tr. p. 37.) Green, who did not see a knife in appellant’s hand, 
was cut in the scuffle. Nor did he see a knife in Vines’ hand. 
Green had a small pocket knife in his possession that night. 
This knife was turned over to police. (Feb. 20 Tr. p. 38.) 

Detective Joseph Stanczak of the Metropolitan Police De- 
partment (Feb. 20 Tr. p. 44), received a call to go to 1811 
Nineteenth Street, Northwest. When he entered the hallway 
he saw a man lying at the foot of the stairway. He ques- 
tiond Daniels and Day. (Feb. 20 Tr. p. 45.) Approximately 
two minutes later appellant entered the house and Stanczak 
interrogated him about the incident. (Feb. 20 Tr. p. 46.)” 


* Stanczak testified (Feb. 20 Tr. pp. 46-48) : 

“I asked Mr. Ball what had happened, and he stated that he had got 
home around 2:00 o’clock in the morning, and after he went in his room he 
heard two men talking out in front of the place, and one of the men, whose 
voice he recognized as being that of Mr. Vines, was telling the other person 
with him, said ‘I’m going to kill that little MF.’ So, he said that he told 
the lady who was living with him, Wilhelmina, that he was going to go 
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Appellant told Stanczak he did not know Vines had been 
stabbed (Feb. 20 Tr. p.48). The butcher knife was recovered 
from behind a cabinet in Miss Curley’s apartment by Stanczak 
and Detective Sergeant Lionel Couture, of the Metropolitan 
Police Department. Stanczak identified Government’s Ex- 
hibits One, Two and Three. (Feb. 20 Tr. p. 49.). No. Two 
was & knife, wrapped in tissue paper, which was found in the 
inside coat pocket of Vines, and No. Three was a knife found 
in the right-hand coat pocket of Vines (Feb. 20 Tr. pp. 49-51, 
63, Feb. 21 Tr. p. 9). Government’s Exhibit No. Four was 
identified by Stanczak. It was a picture depicting the de- 
ceased when police arrived at the apartment house. (Feb. 
20 Tr. p. 53. Feb. 21 Tr. p. 9.) Another knife, Government’s 
Exhibit No. Five, was taken from Green at 7:30 a.m. October 
13, 1957 (Feb 20 Tr. pp. 54-55. Feb. 21 Tr. pp. 7, 9). 

During his investigation of the incident, Stanczak found a 
“trail of blood leading from the first floor of 1811 Nineteenth 
Street into the basement. through an areaway. to the alley. up 


and see why Al was on his back. He said he went out to the front door, 
and at that time Vines and another man were in the front of his door. 
He went out and asked Vines, said, “Why are you on my back” And at 
that time Vines cussed him. They had a few words and Vines told the 
other man, ‘Let’s go upstairs.” 

= s . s . s . 


“They went upstairs, and at this time Mr. Ball said he went back into 
his room and got a butcher knife which was on the cabinet or on the table. 
He said he stuck that in his belt and he went back out in the hallway. 

“He said as he got in the hallway Vines and the other man, later identi- 
fied as Mr. Green, were coming down the stairs. When he got to the stairs 
over there he said Mr. Green started slashing at him. The fight ensued 
there and they started striking each other with their fists, and backed up 
into the hallway there, and there is a big door leading into Mr. Ball’s room 
there, and they bumped up against that. He said that Al struck him 
with his fist. 

“I asked him if he had ever seen a knife in Al’s hand and he said. no. 
I asked him if he had seen a knife in the other man’s hand, and he said, 
no, but he said he was slashing at him. Or rather, ‘He was slashing at 
me.’ He said someone cut him. He had a laceration on his head and a 
laceration on his chin. 

“He said then that the other man and Al both ran down the stairs. And 
that was the last he saw of them until he went back into his room and told 
his girl friend, Wilhelmina. that he was going out and see why Al was 
picking on him.” 
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the alley in the position at the corner of the alley and Swan 
(sic) Street where there was blood at that place” (Feb. 20 Tr. 
p. 57). Appellant told Couture that Vines struck him on the 
side of the face with his fist and then he (appellant) drew the 
knife and slashed at Green. Appellant said he then slashed at 
Vines. (Feb. 20 Tr. pp. 60-61.) 

Appellant also told Couture that after he returned to the 
apartment house with Vines, he took off Vines’ coat and placed 
it along side the body (Feb. 20 Tr. p. 62). Appellant said the 
knife found behind the cabinet was the one he used in the fight 
(Feb. 20 Tr. p. 63). 

The four knives which were introduced into evidence had 
been tested by the Metropolitan Police Department's Identi- 
fication Bureau to determine whether there was blood on them. 
The butcher knife did bear blood stains (Feb. 20 Tr. p. 79) but 
there was no blood found on the other three knives (Feb. 20 
Tr. p.81, Feb. 21 Tr. p.9). ; 

Deputy Coroner Christopher J. Murphy (Feb. 20 Tr. p. 41) 
performed an autopsy on Vines’ body at 12:00 noon October 
13. 1957 (Feb. 20 Tr. p. 42). He found the cause of death to 
be a stab wound in the chest penetrating the heart." There 
was a profuse hemorrhage and shock. Vines had .24 alcohol 
in his blood and had reached the stage of intoxication. (Feb. 
20 Tr. p. 43.) ; 

A motion for a judgment of acquittal was made at the close 
of the Government's case (Feb. 21 Tr. p. 9) and denied by the 
Court (Feb. 21 Tr. p. 10). The motion was not renewed at the 
close of all the evidence (Feb. 21 Tr. p. 53). Included in the 
charge to the jury (Feb. 21 Tr. pp. 82-94) was an instruction 
on self-defense (Feb. 21 Tr. pp. 90-91). The jury subse- 
quently requested additional instructions which were given 
(Feb. 21 Tr. pp. 95-973), and appellant was found guilty of 
manslaughter (Feb. 21 Tr. p. 97). 


* Dr. Murphy said the wound was right to left medially and backwards. 
It was one and a quarter inches long and four and a half inches deep. 
(Feb. 20 Tr. p. 43.) He said the butcher knife, Government's Exhibit No. 
1, could have caused the fatal wound (Feb. 20 Tr. p. 44). 


z 
The First Motion Under 28 U.S. Code § 2255 


On April 29, 1959, appellant pro se filed in the District Court 
a “Motion To Vacate Judgment, Set Aside Sentence, Discharge 
Defendant From Custody, or In The Alternative Grant A New 
Trial.” Appellant claimed (1) the ineffective assistance of 
counsel, (2) misconduct on the part of the District Court, and 
(3) misconduct on the part of the prosecution. The Govern- 
ment opposed the motion and on June 9, 1959, the District 
Court denied the motion.’ 


The Second Motion Under 28 U.S. Code § 2255 


Through his attorneys appointed by this Court of Appeals. 
appellant on May 10, 1960, filed in the District Court a “Mo- 
tion Under Title 28 U.S.C. Section 2255 To Set Aside 
Sentence.” The sole allegation was the ineffective assistance of 
counsel in that appellant’s retained trial counsel failed to in- 
troduce evidence showing that appellant was injured in the 
affray with the deceased and Green. The Government again 
opposed the motion and on May 24, 1960, the District Court 
denied the motion. Both motions under 23 U.S. Code § 2255 
are before this Court of Appeals. 


STATUTE INVOLVED 


Title 28 U.S.C. § 2255 provides, in pertinent part: 
Federal custody; remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to be 
released upon the ground that the sentence was imposed 
in violation of the Constitution or laws of the United 
States, or that the court was without jurisdiction to im- 
pose such sentence, or that the sentence was in excess of 
the maximum authorized by law, or is otherwise subject 
to collateral attack, may move the court which imposed 


° This Court of Appeals permitted appellant to proceed on appeal without 
prepayment of costs. Thereafter, this Court gave appellant an extension of 
time in which to file his brief so that he might first file the second § 2255 
motion in the District Court. 
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the sentence to vacate, set aside or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the case 
conclusively show that the prisoner is entitled to no 
relief, the court shall cause notice thereof to be served 
upon the United States Attorney, grant a prompt hear- 
ing thereon, determine the issues and make findings of 
fact and conclusions of law with respect thereto. If 
the court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not 
authorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of 
the constitutional rights of the prisoner as to render the 
judgment vulnerable to collateral attack, the court shall 
vacate and set the judgment aside and shall discharge 
the prisoner or resentence him or grant a new trial or 
correct the sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at the 
hearing. 

The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg- 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf of 
a prisoner who is authorized to apply for relief by motion 
pursuant to this section, shall not be entertained if it 
appears that the applicant has failed to apply for relief, 
by motion, to the court which sentenced him, or that 
such court has denied him relief, unless it also appears 
that the remedy by motion is inadequate or ineffective to 
test the legality of his detention. 


SUMMARY OF ARGUMENT 


The files and records of the case conclusively showed appel- 
lant was not entitled to relief on the basis of the allegation made 
in the first § 2255 motion. Of the three claims made in this 
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motion not one is supported by the record to any demonstrable 
degree. 

The second § 2255 motion was undeniably a second or suc- 
cessive motion under the statute and its denial by the District 
Court was proper and in no way an abuse of discretion. The 
single allegation of ineffective assistance of counsel was based 
on trial counsel’s failure to obtain police and hospital records 
to prove appellant was wounded in the fight. In the first 
§ 2255 motion one of the claims on which the allegation of 
ineffective assistance of counsel was premised was that trial 
counsel failed to obtain police and hospital witnesses to testify 
to appellant’s injuries. Not only was the second motion 
merely a repetition of the first in this regard but the record dis- 
closes there was a considerable amount of testimony concern- 
ing the appellant’s being wounded in the affray, thus placing 
the matter before the jury. 


ARGUMENT 
Both Section 2255 Motions Were Properly Denied 


Appellant contends the District Court erred in denying his 
§ 2255 motions without hearings at which testimony could be 
taken and evidence introduced into the record. Under the 
statute and the decisions interpreting it, the District Court is 
empowered to deny such motions without hearing when the 
“Giles and records of the case conclusively show that the pris- 
oner in entitled to no relief.” Morris v. United States, 101 
US. App. D.C. 296, 248 F. 2d 618 (1957); Adams v. United 
States, 95 U.S. App. D.C. 354, 222 F. 2d 45 (1955).” 


The First § 2255 Motion 


In the § 2255 motion filed by appellant pro se on April 29, 
1959, three basic allegations were made—(1) ineffective assist- 
ance of counsel, (2) misconduct on the part of the District 
Court and (3) misconduct on the part of the prosecution. 
The Government filed an opposition to the motion on June 
4, 1959. On June, 1959, a transcript of proceedings of Febru- 


” See Smith v. United States, 106 U.S. App. D.C. 169, 270 F. 24 921 
(1959) (concurring opinion of Danaher, J.). 
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ary 21, 1959, the second and final day of appellant’s trial, was 
filed with the District Court. The motion was denied the 
next day, June 9, 1959. 

Taking each claim separately : 

(1) The alleged ineffective assistance of counsel is premised 
on retained trial counsel’s failure to ask the witness Green how 
blood got on the knife Green turned over to police, failure to 
ask the District Court to have the blood analyzed, failure to 
call as defense witnesses the police officers who took appellant 
to the hospital or the hospital personnel who treated appellant, 
failure to attack Green’s credibility and failure to try to obtain 
witnesses to the conflict. 

The statements concerning blood on Green’s knife are 
rendered false by the record. Government’s Exhibit No. Five 
was the knife recovered from Green (Feb. 20 Tr. pp. 54-55). 
Alpheous B. Masters, a member of the Metropolitan Police 
Department’s Identification Bureau since July, 1942 (Feb. 21 
Tr. p. 3), subjected Green’s knife to four laboratory tests to 
determine whether blood was present (Feb. 21 Tr. pp. 7-8). 
All of the tests were negative (Feb. 21 Tr. p. 8). 


Trial counsel’s alleged failure to call witnesses to prove ap- 
pellant was treated at a hospital for knife wounds was merely 
a trial decision involving tactics, strategy or judgment. As this 
Court said in Edwards v. United States, 103 U.S. App. D.C. 152, 
153, 256 F. 2d 707 (1958), cert. denied, 358 U.S. 847: 


«* * * Mere improvident strategy, bad tactics, mis- 
take, carelessness or inexperience do not necessarily 
amount to ineffective assistance of counsel, unless taken. 
as a whole the trial was a ‘mockery of justice.’ ” 


And under Mitchell v. United States, 104 U.S. App. D.C. 57, 
259 F. 2d 787 (1958), cert. denied, 358 U.S. 850, appellant is 
not entitled to a hearing on allegations of ineffective assistance 
“in matters normally within the realm of counsel’s judgment.” 

Moreover there was testimony in the record that appellant 
was wounded during the fight which led to Vines’ death. 

* See Diggs v. Welch, 80 U.S. App. D. C. 5, 148 F. 2d 667 (1945), cert. 


denied, 325 U.S. 889; Burton v. United States, 80 U.S. App. D.C. 208, 151 
F. 2d 17 (1945), cert. denied, 326 U.S. 789. 


il 


Government witnesses Curley and Stanczak testified appel- 
lant was cut (Feb. 20 Tr. pp. 15, 48) and appellant testified 
he had been wounded by Green (Feb. 21. Tr. p. 16, 39) and 
went to a hospital where he remained a half hour (Feb. 21 
Tr. pp. 39, 47). Thus, the information, for whatever value 
it may have had, was before the jury. 

In his motion, appellant asserted Green was on conditional 
release from prison and was found carrying @ penknife and, 
therefore, should have been prosecuted for violation of his 
release. Appellant's brief refines this complaint to create the 
proposition that, had Green’s criminal record been adduced to 
attack his credibility, it “might well have created a reasonable 
doubt” with the jury. (Br. 5) 

Assuming, arguendo, that Green did possess a criminal rec- 
ord, trial counsel’s failure to obtain it and attempt to impeach 
the credibility of the witness was not ineffective assistance of 
counsel. Had this been a motion for a new trial on the basis 
of newly discovered evidence, i-e., Green’s criminal record, no 
error would have been committed by the court in failing to 
grant the motion. 

The law is clearly settled to the effect that newly discovered 
evidence which is merely cumulative or impeaching is not a 
sufficient basis for a new trial. Murphy.v. United States, 91 
US. App. D.C. 118, 198 F. 2d 87 (1952) ; Thompson v. United 
States, 88 U.S. App. D.C. 235, 188 F. 2d 652 (1951). It would 
appear that evidence insufficient to win a new trial for appel- 
lant on a motion duly filed is also insufficient when used 
collaterally to attack his conviction. Furthermore, this mat- 
ter, too, falls within the rule of Edwards v. United States, supra. 

Appellant’s final claim of ineffective assistance of counsel is 
based on his attorney’s failure to try to obtain the witnesses to 
the fray. That this allegation is without merit is patent. 
There is no indication whatever appellant ever told his re- 
tained counsel of witnesses to the incident other than those 
who testified at trial. Furthermore, at no time during his 
testimony, either on direct or cross-examination, did appellant 
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say there were other persons present at the affray in addition 
to Vines, Green and himself (Feb. 21 Tr. pp. 10-52).” 

(2) The alleged misconduct on the part of the District 
Court is grounded on a claim by appellant that the Court 
remarked, “It looks like Manslaughter to me.” Appellant in 
his motion alleged this comment was made after the jury re- 
turned with a “ ‘verdict’ of not guilty of justifiable homicide.” 

It is observed that the transcript of trial proceedings of Feb- 
ruary 21, 1959, the day on which the Court instructed the 
jury and on which the jury returned its verdict, was filed in 
the District Court on June 8, 1959. The District Court order 
denying appellant’s motion was filed the following day, June 
9, 1959. 

Nowhere in the record is there any such jury verdict as that 
claimed by appellant and nowhere in the record is there the 
remotest indication the District Court made the remark at- 
tributed to it by appellant. Nor is the point raised in appel- 
lant’s brief. 

(3) Appellant’s charge the prosecutor acted improperly is 
based on the following remarks during final argument (Feb. 
21 Tr. p. 64): 


“Yes, he was cut in the struggle. But he says Bennie 
Green cut him. Says he went to the hospital. 

“He wasn’t able to exhibit one mark. Not one mark. 
But poor Alferd (sic) Vines is not here to tell his story. 
He is gone, ladies and gentlemen, and he will never 
return.” 


The comment not only was answered during the closing argu- 
ment of appellant’s trial counsel (Feb. 21 Tr. p. 72), but, as has 
been noted, there was testimony appellant was wounded. Cer- 
tainly the remarks by the prosecutor were not prejudicial, 
unwarranted or unfair. Indeed, the prosecutor accepted the 
fact appellant was injured and made his statement to illustrate 
the comparison between the minor wounds suffered by appel- 
lant and Vines’ loss of life. 

* Appellant did testify other persons were present after the stabbing 


and aftcr Vines had been returned to the apartment house hallway (Feb. 
21 Tr. pp. 42-43). See also note 14, infra. 
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In sum, the District Court denial of appellant’s motion with- 
out a hearing was proper and in no way an abuse of the Court’s 
discretion. All of the appellant’s complaints were determin- 
able by the Court in its study of the files and records of the 
case.* 

The Second § 2255 Motion 


Appellant’s second motion under § 2255 was filed in the Dis- 
trict Court May 10, 1960, through his attorneys appointed by 
this Court of Appeals. The sole allegation is the ineffective 
assistance of counsel in that appellant’s trial attorney did not 
“introduce material evidence consisting of police and hospital 
records to show that he was injured in the affray which re- 
sulted in his trial and conviction, and that these records were 
vital to substantiate his pleas (sic) of self-defense.” ™* 

It is manifest that this claim is virtually identical to one of 
the allegations made in the original § 2255 motion and dis- 
cussed above. The statute specifically provides that “The sen- 
tencing court shall not be required to entertain a second or 
successive motion for similar relief on behalf of the same pris- 
oner.” 28U/S. Code § 2255. 


In denying the second motion, the District Court said it 
constituted a second or successive motion within the statute 
and further stated the files and records conclusively showed 
appellant was not entitled to any relief (Order filed May 24, 
1960). Turner v. United States, 103 US. App. D.C. 318, 258 
F, 2d 165 (1958); Smith v. United States, supra; Moore v. 
United States, — US. App. D.C. —, — F. 2d — No. 15,405, 


™ The District Court stated in its order that it appears “petitioner’s con- 
clusory allegations of ineffective assistance of counsel are within the area 
of counsel’s judgment relative to trial decisions and are insufficient to 
require a hearing” and that “the files and records of this case conclusively 
show that petitioner is entitled to no relief and his alternative motion for 
a new trial—not being based on newly discovered evidence—was not timely 
filed under Rule 33, F.B.Cr. P.” (Order filed June 9, 1959). 

“It is interesting to note that all of the other points raised by appellant 
in his pro se first § 2255 motion were abandoned by counsel in the motion 
they filed. Counsel notified this Court of Appeals that from December 
1959, until May 10, 1960, counsel made investigations preparatory to filing 
the second $2255 motion, trying “in vain” to locate the eyewitness men- 
tioned by appellant. (Answer to Motion To Dismiss.) 


14 


decided May 5, 1960.% It can hardly be said the District 
Court abused its discretion in denying the second § 2255 
motion. Smith v. United States, supra. 

The first § 2255 motion filed by appellant pro se has been 
sufficiently dissected to reveal a series of plaintive allegations 
unsupported by the record. The charges made against trial 
counsel challenge an experienced lawyer’s trial judgment and, 
of course, are within the doctrine of Edwards v. United States, 
supra. The second § 2255 motion patently is a successive 
motion within the meaning of the statute and again attacks 
trial counsel’s judgment, tactics and strategy. Surely the on- 
slaught concerning trial counsel’s failure to prove appellant’s 
wounds is repulsed by the record which discloses there was 
competent testimony that appellant was injured in the fight. 
In this posture, therefore, it can hardly be said the District 
Court abused its discretion in denying the second § 2255 
motion. Smith v. United States, supra. 


CONCLUSION 


Wherefore, it is respectfully submitted the actions of the 
District Court be affirmed. 
Ouiver GascH, 
United States Attorney. 
Car. W. BELcHer, 
Maovrice R. Dung, 
Assistant United States Attorneys. 


* See Belton v. United States, 104 U.S. App. D.C. 81, 259 F. 2d S11 (1958) 
(dissenting and concurring opinions). 
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JOINT APPENDIX 
No. 15,372 


[Filed November 25, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled August 29, 1957. Sworn in on September 3, 1957. 


The United States of America 


= Criminal No. 1120-'57 


Grand Jury No. 1350-57 
Frank H. Ball : Second Degree Murder 
(22 D.C.C. 2403) | 


The Grand Jury charges: | 

On or about October 13, 1957, within the District ot Columbia, 
Frank H. Ball, with malice aforethought, murdered Alfred L. Vines by 
means of stabbing him with a knife. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ William E. Mattingly 
Foreman. 


[November 29, 1957] | 
| 

PLEA OF DEFENDANT | 

On this 29th day of November, 1957, the defendant Frank H. Ball, 


appearing in proper person and by his attorney (will get counsel), being 


arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 

Bond is set by the Court at Five Thousand Dollars ($5000. 00). 

By direction of 


Present: MATTHEW F. MC GUIRE 
United States Attorney Presiding Judge Criminal Court # One 


By Alfred Burka ei M. HULL, Clerk 
Assistant United States Attorney /s/ H. G. Dodd 


Roger Frye - Official Reporter Deputy C erk 


[Filed November 16, 1959] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * * * * 
Washington, D. C. 
February 20, 1958 
* * * 
WILHELMINA CURLEY 
was called to the stand as a witness by counsel for the Government and, 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. State your full name, please. A. Wilhelmina Curley. 
Q. And where do you live? A. 231 Twelfth Street, Southeast. 
Q. Directing your attention to October the 13th of last year, 
where were you living? A. 1811 Nineteenth Street, Northwest. 
Q. Any particular apartment or room? A. Apartment 1. 
On which floor is that located? A. The first floor. 


Q 
Q. Do you know the defendant in this case, Frank H. Ball? 
A. Yes, I do. 


* * * * * 


Q. And how well did you know him? A. Well, he stayed there 
with me for almost a month, for about a month. 
* * * * * 
Q. Did you have occasion to see the defendant in this case, Frank 
Ball, on the early morning of October the 13th of last year? A. Yes. 
Q. Where did you see him? A. I saw him when he came there 
and knocked at my door at 1:30 -- I mean 12:30. 
* * * * * 
Q. How long did he remain in there, approximately? A. Approx- 
imately about half an hour. 
Q. And what did he do then, if anything? A. Well, he heard 
voices coming down the street and he said, "Well, that is Alfred." And 
so he got up. 
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Q. Keep your voice up. A. And so he went outside. 


Q. And did you hear him say anything when he went 


outside? 


A. Well, I heard them talking, but I don't know what he said when he was 


outside. | 


* * * * 


* 


Q. Now, did there come a time when you later heard an argument 

again in the hallway while the defendant was out there? A. The 
second time he went out they were out there for a few minutes, and they 
came through the hall. And as they passed the door I heard him tell 
Alfred Vines to "stay off my back, " and he said, "Man, what have I ever 


done to you?" 
* * * * 


* 


Q. When you said "he, '" who were you talking about 2 A. The 
| 


defandant. 
Q. Frank Ball? A. That's right. 
* * * * 
Q. Who saidthat? A. The defendant. 
Q. Said that to whom? A. Mr. Vines. | 
Q. Then what was said, if you heard any further ? 
the other man started talking, all three were talking at the 


A. And then 


same time, 


and so I didn't understand what they were talking about, and so I didn't 
pay much attention to it. And I still heard voices out in the hall, and 


later on I heard a scuffle, and someone hit against the wall. 


Then I heard two people run down the back stairs, Frank Ball 


came back in the room bleeding, and I asked him, I said, "Well, -- 


MR. HOWARD: Came back bleeding? 


THE WITNESS: That's right. And I asked him, i said, "Well, 
Frank, who cut you?" I said, "Did Alfred cut you?" He said, "No; a 
man that was with Alfred cut me." And he stood there for a while and 


I got a damp cold cloth and put for him to put to his head to 
bleeding. 


BY MR. BLACKWELL: 


stop the 


Q. Was the bleeding stopped? A. I don’t know; i i hadn't completely 


stopped. | 
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Q. What did the defendant, Ball, do then? A. He brushed past 
me and ran on past the door. And as he ran out, I saw the knife in his 
belt, in the back of his belt, and he went out and was gone for a few min- 
utes, less than five minutes. 

He came back, and I thought that was his footstep, and so I 
opened -- 

MR. HOWARD: You thought what? 

THE WITNESS: I thought it was his footstep, as he passed the 
door. And I looked out and I saw the back of him going upstairs to the 
second floor. 

THE COURT: You saw whom? 

THE WITNESS: The defendant. 

And a few' minutes after that he came downstairs, Mr. Daniels 
and Mr. Day with him, and the three of them went out, but five or ten 
minutes after that they come back. 

I heard the voices, and so I opened the door and they were near 
the steps. I asked them, I said "Who is that you have?" and they said, 
"This is Alfred." And so Mr. Daniels said, "I'm not going any further 
with him. I believe this man is dead." 

And Mr. Day said, "Well, let's call an ambulance or police, or 


someone," and so they went out to call them. And Frank told me, said, 


"No, this man isn’t dead.” 

So, there was no light in the back of the hall, so I took my bedroom 
lamp and plugged it in outside, and I said -- I felt his pulse, and I didn't 
feel any. I said, "I believe he is dead.” And a few minutes after that the 
police came. 

; * * * 
BY MR. BLACKWELL: 

Q. Now, I ask you, Mrs. Curley, as to whether or not you saw 

that knife, or a similar knife, on the early morning of the 13th 
in your place? A. Yes. 

Q. Where did you see it? A. I saw it behind the cabinet after 
the police moved it, where the stove was. 

Q. You saw the police do what? A. After they moved the thing -- 
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it is something like this, with a hot plate on it, and they moved it and 


it was back of there, after I saw it in Mr. Ball's belt. 
* * * * 


LEMUEL DAY 

* * * 
DIRECT EXAMINATION 

BY MR. BLACKWELL: 
* * * * 
Q. Where do you live? A. 1811 Nineteenth Stree 
Q. Were you living there on October the 13th of 1 

Yes. 

Q. Directing your attention to some time between 


* 


, Northwest. 
ast year? A. 
| 


the early morn- 


ing hours of October the 13th , did you have occasion to gee the defendant , 


Frank Ball? A. Yes, sir. 
Q. Where did you see him? A. Well, I had a littl 
stairs on the first floor; on the first floor downstairs. 
Q. You say you hada scuffle? A. Yes. | 


e scuffle down- 


So, I got up and looked out and I didn't see no one, and I heard 


someone going down the back steps. And about ten minut 
came in and woke me up -- I mean, I was already awake, 
somebody was hurt, laying out on the street, and for me 


in. | 


es later Mr. Ball 
and he said 
to help bring him 


So, Mr. Daniels and I went out to help bring him in. I said, "This 


man is hurt. We better call the police and an ambulance. 


By the time we called the police and got back two 


w 


detectives had 


got to 1811 before we did. And that is when I saw Mr. Ball, when he 


came to my room. 


Q. Did he tell you who the person was out on the street? A. He 


said the boy lived upstairs on the third floor. 
Q. Did he tell you how he was hurt? A. No, Sir.) 


Q. Now, did I understand you to say you assisted 
him back? A. Yes. | 


Q. The deceased back? A. Yes. 


him in bringing 
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Q. Who else assisted you? A. Mr. Daniels . 

Q. Where was the deceased when you first saw him? A. He was 
on Nineteenth and Swan, right around the corner on Swan Street. 

Q. Was he fully clothed? A. Yes, sir; all but his hat. His hat 
wasn't on, but it was laying beside him. 

Q. There came a time he was brought back to 1811, I believe you 
testified. Was his clothes on him at all times when you saw him there? 
A. Yes, sir. 

Q. Did you call the police? A. Yes; Mr. Daniels and I. 


* * * * * 


CROSS-EXAMINATION 
* * * * 
MR. HOWARD: That is all. 
THE COURT: Now, one moment. He started to answer a question 
and he was interrupted. As I recall it, the question was: "What did the 


defendant say to him, as to how the man was hurt," or something to that 


effect. Did the defendant say anything to you? 

THE WITNESS: The defendant told me the man was hurt, or drunk, 
or sone thing, just like that; had to bring him in. He didn't say how he 
was hurt, or anything like that. 

THE COURT: That was before you brought him in? 

THE WITNESS: Yes; that's when he come to tell me to help bring 
him in. 

THE COURT: After you brought him in, you recognized the de- 
ceased, didn't you? 

THE WITNESS: Yes, sir; I recognized he was hurt. 


* * * * * 


BRODAS I. DANIELS 

* * * 

DIRECT EXAMINATION 
BY MR. BLACKWELL: 


* * * * * 


Q. Where do you live? A. 231 Twelfth Street, Southeast. 
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* * * * 

Q. My question is. Did you see the defendant on this particular 
morning? A. Sure, sure. 
Q. Where did you see him? A. I seen him going down the steps 

in 1811. 
Q. Going down which steps? A. From Mr. Day's room. 


Q. Did you have a conversation with him? A. No, sir. 


Q. You never had any conversation with him at all during the 
morning of October the 13th? A. No, sir. | 

Q. Did you go any place with him? A. Yes, sir. ! 

Q. Where did you go? A. Well, I went around on swan Street. 
I mean, he came to Mr. Day's apartment and I stayed in my room right 
next to Mr. Day, and he told Mr. Day, he said, "There is a person out 
here sick, or drunk, or something."’ Just stayed in this apartment, just 
got him in, sol happened to be coming fromthe bathroom and so I told 
Mr. Day to wait a few minutes and I would go out with aii if he stayed in 


his apartment. 
And so I goes and goes on down the stairs, me and Mr. Day, when 
I notice Mr. Ball's "T" shirt with blood on it. AndI notice a butcher 
knife sticking down in the side. And so he said, "Come on, let's go 
around here. He is around here on Swan Street." 
So, we go to Swan Street. Just as I got about eight foot from him 
I said, "That man's dead." He said, "No, he ain't." He said, "He's 
still warm." He said, "You take his hat." 
Q. Who saidthat? A. Mr. Ball. 
And I said, "Lemuel, you grab his feet and we'll tote him." We 
taken him to the room. And so I taken his hat and help him tote him 
around to the first floor, but I still say, "I say that man’ s dead.” He 
said, "No. Call the police." And so me and Mr. Day, we goes to 


| 
Sixteenth and S Street, andI called the operator to ae me No. 13, told 


her it's an emergency call. 
Q. As a result of the call you made, the police officers did come, 
did they not? A. They was there when we got back to the house. 
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Q. And you do know the defendant in this case; is that correct, 
and you see him 'in the courtroom this morning, don't you? A. Yes. 
* * * * * 
BENNY GREEN 
was called to the stand as a witness by counsel for the Government and, 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. State your full name, please. A. Benny Green. 
* * * * * 
Q. Now, did you know a man named Alfred Vines during his 
lifetime? A. Yes, I have known him. 
Q. Did you have occasion to be in his presence on the early 
morning of October the 13th of last year? A. Yes, I was. 
Q. And did you have occasion to go to 1811 Nineteenth Street, 
Northwest, with Mr. Vines? A. That is where he lived at, and we were 
together. 


* * * 


THE WITNESS: Him and I are buddies. 


* * * * * 


Q. Well, did there come a time when something of an unusual 
nature happened at 1811 Nineteenth Street when you were in the presence 


of Mr. Vines, the deceased? A. Yes, sir, there did. 
* * * * * 
[THE WITNESS:] Well, me and Alfred was around to Manhattan, 
so my cousin, he was with us also. So, me and Al, we walked my cousin 


home and he lived on S Street. So, after we left my cousin's house I 
walked Alfred around to his house, and that's when we walked in and the 
fellow right there (indicating) stopped us in the hall. 

Q. You say the fellow right there. To whom are you referring? 


Point him out. A. Frank Ball. 
* * 
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BY MR. BLACKWELL: | 
Q. Now, will you tell us what of an unusual nature occurred 


upon your return to the Nineteenth Street address, 1811 Nineteenth Street ? 
A. O.K. Well, when we walked in, Frank Ball called Alfred, and so I 
stood away, you know, I was getting ready to go upstairs, but Alfred 

went back to see what he wanted. | 

So, Frank Ball told Alfred, say, "Stay off my back. " He repeated 
that several times and he was cussing, too. 

* * * * ; 

THE WITNESS: And he repeated that several times, and he was 
also cursing. | 

MR. HOWARD: He was also what? | 

THE WITNESS: Cursing. | 

So, they said a few words, and Alfred told me, he said, "Come 
on, Benny, come up to my room. " Once we got up to his room, I asked 
Al, I said, "What was that man talking about?” Al said, "Forget about 
it," -- just like that. 

* * * * * 

Q. .. . What did the deceased, Mr. Vines, say to the defendant 
downstairs there when he was saying, "Stay off my back," and cursing ? 
A. He didn't say anything, just said, "Go to hell." | 

Q. All right. You may proceed as to what happened. A. So, we 


went upstairs, and that is when I said, "What was that man talking about ?". 
He said, "Forget about it," -- just like that -- so we a stay up there 
long. 
Q. About how long did you stay up there? A. Aout fifteen minutes. 
Then we were on our way back. We was going back around to Manhattan, 
but we didn't get there. 
Q. Did anything unusual happen when you came downstairs? A. 
Yes, it did. 
Q. Tell His Honor and the ladies and gentlemen of the jury what 
happened, if anything. A. When we came downstairs just before we got 


down to the bottom part, just before we got to the bottom part, this Frank 
| 
| 
| 
| 
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Ball, he jumps out of the room and he says, "Stay off my back," and then 


he starts swinging, just like that. And soI ran out the back way. I 
thought my buddy was behind me, but he wasn't. 
* * * * * 

Q. What! was he doing when you left, your buddy, the deceased 
Alfred Vines, what was he doing? A. He didn't have time to do anything. 
This Frank Ball came out there swinging and doing things like that. 

THE COURT: Swinging, and what ? 

THE WITNESS: Swinging. 

THE COURT: And what was the rest of your answer? 

THE WITNESS: I said Frank Ball was swinging. 

THE COURT: And what else? 

BY MR. BLACKWELL: 

Q. What was he swinging ? What was Frank Ball swinging? A. 
He was swinging, sir, and, well, after I got cut, you see, I ran. 

Q. Who cut you? A. Frank Ball, sir. 

Q. Did you cut Frank Ball? A. No, sir, I did not. 

Q. Did you have a knife in your hand? A. No, Sir. 

Q. Did you see a knife or a weapon of any kind in the hands of 
the deceased when you came down the steps, just before the defendant 
Frank Ball came out swinging? A. I didn't see one in his hand, sir, but 
I got cut, sir. 

Q. In whose hand are you referring? A. I didn't see one in his 
hand. 

Q. Did you see one in Mr. Vines’ hand, a weapon or knife of any 
kind? A. No, I did not. 

Q. Did you have a knife in your possession on that occasion. 

A. Yes, sir. 
Q. What kind of knife was it? A. A little small pocketknife, sir. 
* * * * * 

Q. Had you ever had any trouble with this defendant before Oc- 
tober the 13th? A. No, sir, I did not. 

Q. Did you strike the defendant on this particular night, or 
morning? A. No, sir. 
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Q. Did you see the deceased Vines strike the defendant on this 
particular night? A. No, sir. | 
* * * * * 
CROSS -EXAMINATION | 
BY MR. HOWARD: | 


. You were a very intimate friend of the deceased, were you not? 


* * * * 


. You say you didn't cut the defendant here? A. 
. You didn't cut him in the head? A. No, sir. 
. Who cut him? A. I don't know, sir. 
. You were there all the time? A. I was there until I got cut. 
Q. Did you see Mr. Vines cut him? A. No, I didn't see no knife 
in Al's hand, or nothing. | 
Q. Did you know they took him to the hospital, saying that they 
cut him? A. Yes, I know. 
Q. But you deny you did cut him? A. I did not cut him. 


* * * * | ox 


DETECTIVE JOSEPH STANCSAK 
* * * 
DIRECT EXAMINATION 
BY MR. BLACKWELL: | 
Q. I believe you are Probationary Detective J soak Stancsak, 
assigned to No. 13 Metropolitan Police Precinct; is that correct? A. That 
is correct. | 
Q. You were so assigned on the 13th of October, were you not ? 
A. Yes, I was. 
Q. Now, Detective Stancsak, directing your attention to the early 
morning hours of October the 13th, did you have occasion to go to premises 
1811 Nineteenth Street, Northwest, here in the District of Columbia? A. 
I did. | 
Q. And why did you gothere? A. I received a call for a man who 


was cut at that premises. ! 
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Q. Upon your arrival there, what did you observe, if anything, 
of an unusual nature? A. I observed, when I walked in the front door, I 
observed a man laying in the hallway, at the foot of the stairway leading 
to the second floor. At that time he was in an unconscious condition. 

Q. What did you do, if anything? A. I questioned a Mr. Daniels 
and Mr. Day, and they stated that they had gone -- 

THE COURT: Wait a minute. 

BY MR, BLACKWELL: 
Q. Was the defendant present at that time ? A. Not at that time, 


Q. Then don't tell us anything about it. Now, as the result of a 
conversation with Mr. Day and Mr. Daniels, did there come a time when 
you saw the defendant? A. I did. 

Q. Frank Ball? A. I did. 

Q. Where did you see him? A. He came into the house about two 
minutes after I got there. 

Q. And did you have a conversation with him concerning the man 
you observed on the floor in an unconscious condition? A. I did. 

Q. And will you tell His Honor and ladies and gentlemen of the 


jury what you said to the defendant and what the defendant said to you at 
that time, in substance? A. I asked Mr. Ball what had happened, and 
he stated that he had got home around 2:00 o'clock in the morning, and 


after he went in his room he heard two men talking out in front of the 
place, and one of the men, whose voice he recognized as being that of 
Mr. Vines, was telling the other person with him, said, "I'm going to 
kill that little MF."" So, he said that he told the lady who was living with him, 

Wilhelmina, that he was going to go and see why Al was on his back. He 
said he went out to the front door, and at that time Vines and another 
man were in front of his door. He went out and asked Vines, said, "Why 
are you on my back?" And at that time Vines cussed him. They hada 
few words and Vines told the other man, "Let's go upstairs." 

MR. HOWARD: What? 

THE WITNESS: Vines told the other man who was with him, "Let's 
go upstairs." 
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They went upstairs, and at this time Mr. Ball said he went back 
into his room and got a butcher knife which was on the cabinet or on 
the table. He said he stuck that in his belt and he went back out in the 
hallway. | 

He said as he got out in the hallway Vines and the other man, 
later identified as Mr. Green, were coming down the stairs. When he 
got to the stairs over there he said Mr. Green started slashing at him. 
The fight ensued there and they started striking each other with their 
fists, and they backed up into the hallway there, and there is a big door 
leading into Mr. Ball's room there, and they bumped up against that. He 
said that Al struck him with his fist. | 

I asked him if he had ever seen a knife in Al's hand and he said, 
no. I asked him if he had seen a knife in the other miants hand, and he 


said, no, but he said he was slashing at him. Or rather, "He was 


slashing at me."" He said someone cut him. He hada laceration on his 


head and a laceration on his chin. | 
He said then that the other man and Al both ran down the stairs. 
And that was the last he saw of them until he went back into his room 
and told his girl friend, Wilhelmina, that he was going out and see why 
Al was picking on him. | 
He said he walked to 19th and Swan Street and looked down the 
street and saw a man laying about a hundred feet south of Swan Street. 
He went to the man and saw it was Al Vines. At that time he said he 
went to the man and said, "Come on, Al; you're going to get locked up." 
Al didn't answer him, so he went back to the house and got Mr. 
Daniels and Mr. Day, and they went and removed him from the street 
and brought him into the house and laid him in the hallway at the foot 
of the stairs. They wanted to take him upstairs over there, but he said 
that one of the men -- he doesn't know which -- he thought it was Mr. 
Daniels -- told him the man was dead, had better call the police. 
So, he said, yes, call the police. At that time he said he didn't 
know the man was stabbed, but when Mr. Daniels and Mr. Day left he 
opened up his coat and found he had blood. He later went back into his 
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room -- he stated to me he went back in his room and he hid the 
knife behind a cabinet on which there was a stove set, and he showed me 
where the knife was. Sergeant Couture and I recovered the knife from 
behind that cabinet. 

BY MR. BLACKWELL: 

Q. May I interrupt you at this time, Sergeant? I want to show you 
Government's Exhibit 1 for identification, and ask you if you have seen 
that before and, if so, when and where? A. Yes, I have seen this before. 
This is the knife Sergeant Couture and myself recovered from behind a 
cabinet which had a stove on it in his room. It was marked at the time by 
Sergeant Couture. It was in his and Wilhelmina's room. 

Q. Did there come a time you searched the deceased's pockets? 


A. Sergeant Couture searched him in my presence. 
MR. BLACKWELL: I would like to request this be marked as 
Government's Exhibit No. 2, Your Honor, and No. 3, for identification. 


(Two items were marked as Govern- 
ment's Exhibits Nos. 2 and 3, for 
identification. ) 


BY MR. BLACKWELL: 

Q. I show you what has been marked as Government's Exhibit 2 
for identification and ask you if you have seen that before. A. Yes, I 
have. 

Q. Where did you see that? A. I saw Sergeant Couture remove 
this from the inside coat pocket of the deceased, and at that time it was 
wrapped in tissue paper. 

Q. Now, ‘where was that coat when you saw it removed? A. On 
the person of Mr. Vines. 

Q. Was it on the person of Mr. Vires? A. Yes. 

Q. Did there ever come a time you saw Mr. Vines without the 
coat on? A. Yes, I believe there did. After he had been searched, his 
coat was taken from him. 

Q. His coat was on him at the time you searched -- A. That's 
right. 

Q. You say that Exhibit No. 2 was in his inside coat pocket? A. 
Inside coat pocket. 
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Q. How was it wrapped? A. It was wrapped up in tissue paper. 
Q. What did you do with that? A. Sergeant Couture handled all 
Q. Very well. | 
| 
* * * * * 
REDIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. By the way, Officer, did you make any check as to how the 
deceased came to be in the position where the defendant told you he was 
found? A. On the first occasion where the defendant told|me he was found 


on the street, or in the premises? 
Q. Onthe street. A. The defendant told me that he went looking 


for him to see why he was on his back. | 
Q. Well, now, I mean, did you check to find out how the deceased 
left the premises of 1811 after you talked to the defendant? A. The de- 
fendant told me he ran down the back stairs to the basement, and that is 
the last he saw of him until he found him at the corner of the alley in Swan 
Street, about a hundred feet south of Nineteenth Street, on Swan. 
Q. Did you make a check to find out whether or not the deceased 
did go the way the defendant said he went? A. I did. 
Q. And did you discover anything, any evidence of the deceased 
having gone that way? | 
MR. HOWARD: Just a moment. We object to this. 
THE COURT: That is aconclusion. He can certainly state what 
he saw on the sidewalk, if he sawanything. | 
BY MR. BLACKWELL: 
Q. What did you see on the sidewalk? A. I founda trail of blood 
leading from the first floor of 1811 Nineteenth Street into the basement, 
through an areaway, to the alley, up the alley to the position at the corner 
of the alley and Swan Street where there was blood at that place. 
Q. And was that the point where the defendant informed you the 
| 


deceased was found? A. That's correct. 


* * * * 
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LIONEL COUTURE 
* * * 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
* * * * * 
Q. And you are a Detective Sergeant assigned to the Homicide 
Squad of the Metropolitan Police Department, sir? A. Yes, sir. 


Q. You were so assigned on October the 13th of last year? A. I 


was. 

Q. Did there come atime, Sergeant Couture, when you went to 
premises 1811 Nineteenth Street, Northwest, here in the District of 
Columbia? A. I did. 

Q. And what was the purpose of your going there? A. I received 
a call of a homicide at that address. 

Q. And upon your arrival there, what did you observe, if anything, 
of an unusual nature? A. When I came in the front door I could see the 
body of a colored|man lying on the floor, near the bottom of the stairs, 
and Detective Stancsak, and there was some other officers standing in 
the room, just to the left as you enter the hall. 

The defendant was standing there with an officer from No. 13. 

Q. Did you have a conversation with the defendant at that time? 

A. I did. 

Q. Relative tothis homicide? A. Yes. 

Q. Tell His Honor and the ladies and gentlemen of the jury what you 
said to him and what he said to you, in substance. A. Well, I asked him 

what had happened, and if he knew the man out there in the hall. 

He said, yes, that the man lived up in the top floor and that he had found 
him on the corner of Swan and the alley, lying on the sidewalk. He said 
he had carried him inside and laid him down at the foot of the stairs inside 
the building; that he had gotten Mr. Day and another gentleman from the 
second floor to help him carry the man back in. 

He also told me at that time that he had some trouble with the 
man; that he had been out that night and came in somewhere around 12:00 
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or 1:00 o'clock; wasn't too sure of the time. He had laid down, taken his 
clothes off, gotten into bed and laid there a couple of hours when he heard 


this commotion outside. 
He heard somebody say, "He lives in the front, in|this room here, 
or in the front room." 
Q. Who lives in the front room? A. The defendant lived there with 
Wilhelmina, and he told me when he heard this commotion he got up, put 
his clothes on, and went on out, and he told Wilhelmina at that time he 
was going to find out why Vines was on his back. 
He said he went out and stood by the sliding -- the door entering 
into the apartment, which is a sliding door. He said he stood by this door. 
When they come in -- the decedent and this man with him came in and 
started cursing him, he said that the man with the decedent said, "Come 
on, let's go upstairs, " so the two turned and went! on upstairs, 
and then he turned and went back into his apartne nt. 
He said he looked around and went to the cupboard and got a butcher 
knife, and he put it in his belt. He said he went back out)and stood by the 
bottom of the stairs and when the two men came down from upstairs, he 
said it was about fifteen minutes later that the two men came back from 
upstairs, and he didn’t know the man with the decedent, started at him, 
started cutting him. | 
He told me that he was hit on the side of the face with the fist of 
the decedent, and then he said he drew the knife and he cut at the man 
with the decedent. He said he slashed at him but doesn't know whether he 
hit him or not. | 
He said then he turned around, and the decendent! was behind him, 
and then he slashed at him. He said then the man with the decendent ran 
out the back door, and then the decedent turned and followed the man on 
out. Then he said he went inside to his own room, took the knife out from 
his belt where he had put it, and he threw it in the corner, or it fell behind 
the cupboard. A few minutes later he went out in the street and he saw 
the decedent lying on the corner of Swan and the alley. Then he came 
pack in and got Mr. Day and the other gentleman to help carry him back. 
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Q. Now, have you finished? A. Just about, yes. 

Q. I show you what has been marked as Government's Exhibit 4 
for identification, and ask you if you have seen that before. A. Yes, sir, 
that photograph was taken under my direction by Private Coffin of the 
Identification Bureau, and it shows the deceased lying at the foot of the 
stairs -- 

MR. HOWARD: We object to him saying what it depicts. 

THE COURT: Sustained. 

Does it accurately depict the scene that you saw when you entered 
the apartment ? 

THE WITNESS: It does. 

THE COURT: All right. I said the apartment but, of course, I 
mean the house, as you entered the hallway of the house. 

THE WITNESS: That's right, Your Honor. 

BY MR. BLACKWELL: 
Q. Sergeant Couture, did you question the defendant Ball as to the 


coat beside the decedent? A. Yes. He told me that after he got the man 
back at the bottom of the stairs that he took the coat off of the decedent and 
laid it there alongside the body. 

Q. Did he give any reason for taking that coat off? A. He said 
he was trying to give him first aid, see if he could do anything for him. 


Q. Now, I show you, Sergeant Couture, what has been marked 
as Government's Exhibit No. 1 for identification, and ask you, sir, if 
you have seen that before, and, if so, when and where? A. Yes, sir. 

Q. Where did you see that? A. That knife was lying in back of 
the stove in the far corner of the apartment occupied by -- or the room 
occupied by the defendant. 

Q. Did you question the defendant concerning that exhibit? A. Yes, 
I did. 

Q. And what did he say? A. He told me that was the knife that 
he had used, and that he had thrown in the corner and it had fell behind the 
stove or the cabinet. 


Q. Now, !I show you what has been marked as Government's 
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Exhibit No. 2 for identification, and ask you, sir, if you have seen ths 
before, and, if so, when and where? A. Yes, sir. My initials are carved 
on the handle. I found that in the vest pocket of the coat, lying -- the coat 
lying alongside the decedent. Apparently the decedent's coat, and this 


was wrapped into a paper napkin and was inside the decedent's coat, in- 
side the pocket, like this. | 
Q. Thank you. I show you what has been marked as Government's 

| 


Exhibit 3 for identification and ask you if you have seen that, and, if so, 
when and where? A. Yes, sir. This knife was in the right coat pocket of 
the same coat. | 
Q. When you say "the same coat," are you referring to the coat of 
the deceased? A. Yes, that is correct. 
Q. I now show you what has been marked as Government's Exhibit 
No. 5 for identification, and ask if you have seen that? A. I have. 
Q. When and where? A. Well, that was presented to me by De- 
tective Stancsak. | 
Q. And you don't know where it came from, of your own personal 


knowledge? A. To my own personal knowledge, no. 

Q. But you did get that from Sergeant Stancsak ? A. I did. 

Q. What did you do with Government's Exhibits 1, 2, 3, and5 
after you received them? A. Government's Exhibit 1, this knife, I cut 
my initials on it and then turned it over to Officer Coffin. 

Q. And what Bureau is he with? A. He's with the Identification 
Bureau. I turned it over to him to make a test on it. My instructions 
were for him to make a test on it. | 

Q. Don't tell us the results of the test, but what about Govern- 
ment's Exhibit 2? A. I did the same with these here, too. 

Q. Very well. Now, what about Government's Exhibit 5? 
A. This one here? | 

Q. Yes. A. I also turned this over to the officer in the ID Bureau, 
Officer Masters. | 

Q. You didn't turn that over to Officer Coffin? A. Not to Officer 


Coffin, no. 
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Q. Now, there came a time when you left premises 1811 Nineteenth 


Street, Northwest, in company with the defendant, did there not? A. Yes, 
sir. I would like to qualify that. I didn't leave with the defendant. 

Q. Well, anyway, there came a time you saw the defendant shortly 
thereafter, did there not, at another place? A. Yes, sir. 

Q. Where was that? A. That was at the office of the Homicide 

Squad. 


* * * * 


PRIVATE OLIVER T. COFFIN 
* * * 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. State your name and assignment, sir. A. Private Oliver 
T. Coffin, Technician, assigned to the Identification Bureau, Metropolitan 
Police Department. 

Q. How long have you been assigned to the Identification Bureau? 
A. A little over ten years. 

Q. And have you testified in this court and other courts as to 
identification of blood stains? A. I have. 

* * * * * 

Q. Now, Officer Coffin, I show you what has been marked as 
Government's Exhibit No. 1 for identification, sir, and ask if you have 
seen that before, and, if so, when and where? A. This is the knife on 
which I performed certain blood tests. 

Q. At whose request? What was the purpose in performing the 
plood tests? A. To ascertain whether or not blood was present. 

Q. Who ‘made that request of you? A. Detective Sergeant Couture. 

Q. Now, you did perform a test, a chemical test, did you? A. 


* * * * 

THE WITNESS: ... The conclusion is all four tests. There is 
no known substances that have ever shown a positive reaction to all four 
tests other than blood, and we did get a positive reaction on all four tests 
on this particular knife here. 
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* * * * 


OPENING STATEMENT ON BEHALF OF DEFENDANT 

MR. HOWARD: As a statement on behalf of the defendant, Your 
Honor, and members of the jury, I would like to state on|behalf of the 
defendant that he is not guilty of murdering the deceased; that what was 


done by him was done because of his fear of great bodily harm and even 
| 


of his life. And what he did was purely and solely unavoidable and solely 
for the purpose of saving his own life. 
Whereupon 

FRANK H. BALL, 
the defendant, was called as a witness in his own behalf and, having been 
first duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. HOWARD: | 
Q. What is your name? A. Frank H. Ball. 

* * * * | * 
Q. How long have you lived in Washington? A. Au my life. 
Q. Are you employed? A. Yes, sir. | 


| 
* * * * * 


Q. Have you ever been convicted of any offense? | A. No, sir. 

Q. Now, it is charged here that on or about October 13, 1957, 
within the District of Columbia, that you murdered one Alferd E. Vines. 

Will you in your plain, unassuming and truthful way, tell His 
Honor and the ladies and gentlemen of the jury just what occurred be- 
tween you and the deceased? A. Yes, sir. Day invited me around to 


his house. | 
* * * * * 


| 
A. September the first, Mr. Day invited me around to his house 


to play some whist. So I went around there that evening. 
Q. Went around where? A. Mr. Day's house. And so we played 

some whist and he introduced me to Mrs. Wilhelmina, and Mr. Alferd 

and another fellow and his wife. | 
So we played whist. | 
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So me and Wilhelmina, we was talking. So after the game she 
went down to her place, so I went down with her. 

So we was talking, Itold her, could I see her again, and she told 
me yes. So the next night I went around there and Alferd asked me how 
was I making -- 

Q. Speak plainly so the Court -- A. So Alferd asked me how as 
I making it. Itold him, "What you mean?” He say, "With the girl." I 
say, "I am getting along O.K." 

So we played some more cards that night. 

So I started going with Wilhelmina. 

So about a week after that, I came in the hallway and called 
Wilhelmina and Alferd answered. SoI told him I wasn't calling him. 

So he came down the steps and told me that I think I was smart because 
I got the girl. 

So I asked him what he mean. So he say, "You know what I mean.” 

So by that time he had pulled out a little knife. So I went back 
downstairs. 

And I asked Wilhelmina, I say, did she ever went with the guy or 
did she go with him now. She asked me why. I say because the man is 
mad about something. 

So she told me that he had been talking to her, but she never did 
pay it no mind. 

So I say, "I just want to know because if that is your boy friend, I 
would rather leave." 

So about a week after that -- 

Q. Now, confine yourself to what took place the day of this cutting. 
And that night, in particular. Tell us what happened then. Not what 
happened a week before. A. Well, I got off from work about 5:00 o'clock. 


And a friend of mine wanted to borrow my record player for a party. 

So I told Wilhelmina I was going to take it up to him. SoI took 
the record player up to the boy's house. I left there about 12:00 o'clock. 
So I got home about 12:30. 

Q. At night? A. Yes, sir. 
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Q. Or inthe early morning. A. Early morning. 
So I got in bed. And about 1:00 o'clock I heard some arguing 
out front. So I just laid on in bed. 
Q. What do you mean you heard some arguing out front? A. On 


the front steps. | 
Q. On the front steps? A. Yes, sir. | 
So about a half-hour after then I got up to go to the! bathroom in the 
hallway, and when I opened the door, Alferd and this Green was standing 
by the table in the hallway. 
Q. Now, who is Green? A. Bennie Green. 
. Who is he? A. He is the witness. 
. He was on the witness stand? A. Yes, sir. 


Q 

Q 

Q. Yes. A. Sol spoke to Alferd. And he spoke back. 
Q. Who was with Bennie Green? A. Alferd. 
Q. Alferd who? A. I don't know his last name. 
Q 
Q 
Q 


How? A. I don't know his last name. | 
. Bennie Green and Alferd, they were outside your door? A. Yes. 
. All right, go ahead. A. I spoke to him and he/spoke back. 

Then he hesitate a while. Then he say why you always staying on 
my back. Tell me that I stay on your back. I say, "Because you are 
meddling." 

Q. Now, stop chopping up your words and speak plain. A. Because 
he is meddling. 

THE COURT: Meddling? 

THE WITNESS: Yes, meddling. 

BY MR. HOWARD: 

Q. You speak plainly and take your time. A. So I told him he was 
meddling, he meddled all the time. 

So he started cursing. So I started cursing him back. Then Bennie 
Green, he told Alferd to hit me in my mouth. So I told him that Alferd 
didn't have no business to hit me in my mouth. So Green, he pulled up his 
fist to hit me and Alferd say, "Wait a minute. Come, let's go upstairs." 

I was standing between the door. 
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Q. Between the door and what? A. And the hallway. Sol 
went back in the room and I pulled the door shut. 

So I waited in there about 15 or 20 minutes, then I had to go to 
the bathroom, so I was scared, so I got the knife, not intend to hurt no- 
body with it, but I was just scared of the man, and they both seem like 
they was drinking, so I goes to the bathroom. 

* * * * * 

Q. Green? A. Yes, Green. So he knocked me out for a little 
bit. So I fall back in the corner and then Alferd hit me in the jaw. 

And that pushed’ me back in the corner and the Green and Alferd pulled 
out the knife and started cutting at me. So I pulled the knife out and 
started swinging. 

Q. At the time you pulled the knife out and began to swing, what 
was the deceased man, the dead man, doing? A. He was cutting at me. 

Q. He was cutting at you? A. Yes. 

Q. You state that as a fact, to His Honor and the jury? A. Yes. 

Q. At the time you cut him, he was swinging at you with a what ? 
A. Aknife. So'after while I seen Green running down the steps and 
Alferd went with him. So I went in the bathroom and put some water on 
my face and I went back in the room. 

And I asked Wilhelmina was it very bad and she told me it were. 

Q. Was'what very bad? A. She told me it were. 

Q. What was bad? A. The cut in my head. Sol said I was going 
to the hospital. 

So I went out on the street and I seen a body laying on the street. 
And I walked close to it and I seen it was Alferd. 

I tried to talk to him and say, "Man, you better get up, you are 
going to get locked up, you are drunk.” 

I tried to lift him, but he was too heavy. So I came back and got 
Mr. Day and another fellow and I told them Alferd was around the corner 
drunk. 


So they went with me and they grabbed him by the feet and I grabbed 
him by the chest and we brought him on around to the house. 
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So Mr. Day Say he's got tired and had to rest. |So they set him 
down on the steps. 


And when I took my arm from around Alferd, Inoticed there was 
blood. And I took his coat and put it underneath his head and when I took 
his coat off, I seen he was stabbed, so I told Mr. Day to call the police. 

Q. I ask you if you or anyone acting for you put| any kind of instru- 


ment in the pockets of the deceased's coat. A. No, sir. 

Q. The deceased is named Vines, isn't he? What is the name of 
the deceased? A. Alferd. | 

Q. Alferd what? A. I don't know his last name, 

Q. Did you or anyone acting for you place any Knives or instru- 
ments or any weapons whatsoever in the coat pocket of/the deceased, that 
man, Alferd? A. Not in my preSence, when I was there. 

Q. You didn’t place any? A. No, sir. | 

Q. You didn't see any placed -- 

* * * * * 

Q. Did you place any weapon or knife or any other kind of weapon 
in the coat pocket of the man Alferd? A. No, sir. 

Q. Now, you say that at the time you cut him, he was swinging 
at you with a knife? A. Yes, sir. | 

Q. What did you believe, if anything, with ee as to your safety 


or safety of your life at the time you did this cutting? |A. He was trying 
to kill me. 


Q. You thought he was going to kill you? A. Yes, Sir. 
Q. And you thought if you hadn't cut him he would have killed you? 
A. Yes, sir. 


* * * * 


| 
| 
CROSS-EXAMINATION 
| 
| 


BY MR. BLACKWELL: 
* * * * 


Q. Now, you did go to the hospital? A. Yes, sir. 


Q. How long did you remain? A. About a half-hour. 
| 
* * * * * 
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Q. Now, you have intimated in the course of your direct 
examination and probably somewhat on cross, that you thought the de- 

ceased was somewhat jealous of you because you were keeping 
company with this Mrs. Curley? A. Well, the way he stated and came 
to me, it seemed that way. Because he had told me once that he was 
trying to talk to her and she wouldn't hold still. 

* * * * 
BY THE COURT: 

Q. At the time you started swinging with the knife, the butcher 
knife which is identified as Government's Exhibit 1, did the deceased 
have a knife in his hands? A. Yes, sir. 

Q. Did Green have a knife in his hands? A. Yes, sir. 

Q. What were they doing with those knives? A. They was cutting 
at me. 

Q. And Green actually cut you? A. Yes, sir. 

Q. And then you started swinging with the butcher knife? A. 
Yes, sir. 


* * 


BY MR. BLACKWELL: 
* * * * * 
Q. Do you deny that you stabbed the deceased in this case? A. 
I am not sure. 


* * * * * 


OPENING ARGUMENT ON BEHALF OF THE GOVERNMENT 
* * * * * 
[MR. BLACKWELL:] The indictment alleges he stabbed him with 
a knife and we have expert testimony in the form of a deputy coroner in 
and for the District of Columbia who has been a deputy coroner for 25 
years and a practicing physician in this jurisdiction for 40 years, to tell 
you the cause of the defendant's death was a stab wound near his heart -- 


the cause of his death was a stab wound and it penetrated for 4-1/2 inches. 


Ladies and gentlemen, that expert testimony comes into play in 
this case, because the defendant is kind of wishy-washy about this stabbing. 
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| 
He wants to have his cake and eat it too. He wants to kind of shy away 
from the fact, "Well, I don't know whether I actually stabbed this man 


or not.” 


| 
Well, ladies and gentlemen, I don't think there can be any doubt. 


The first witness, you recall, was Mrs. Curley, 
in the same room with the defendant. 


who was living 
| 


And there was no evidence adduced at this trial that she had any 
animosity toward this defendant or any reason why she would testify 


falsely. 


| 
She told you she was there, they were lying in bed and he heard 


these people outside talking and he jumped up and said, ‘I am going out 


and find out why Alferd is always on my back." 


And he goes out. And then they have an argument there in the 
| 


hall. Now, he admits that himself. 


| 
Bennie Green admits there was an argument in the hall and that 


argument terminated and the deceased said, "Come on, 
and they remained up there for about 15 minutes. 


let's go upstairs, " 


And Bennie Green's testimony is corroborated by the defendant 


himself. 


Now, after he had gone upstairs, the deceased in company with 


his friend, and remained 15 minutes and they came back down, then this 


defendant comes out again, according to Bennie Green, they came down 


and this man came out and started swinging at them and 


right away. And he shortly ran away. | 


started cutting 


Now, ladies and gentlemen of the jury, we have here an instru- 


| 
ment, a knife, rather, which was recovered by the police officers after 


they had arrested the defendant in this case, which was recovered from 
behind the stove, where the defendant admits he had thrown it. 

He admits he had custody of this knife. He admits that after 
he had had a heated argument with the deceased and the deceased had 
threatened him that he went in and stood by the fireplace in the room and 


reflected. 


He tells you he was cooling off. But I submit that his mind was 


being made up then. 
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That is a very, very excellent example of a man bent on mischief. 
That man was standing there reflecting for 15 minutes, not cooling off, 
because if he was cooling off he wouldn't have gone to get the knife. 

Then he decides to go into the bathroom again. 

Now, mind you, when he told you he first went out there he was 
on the way to the bathroom because he had urgent need to go to the bath- 
room. 

And then he decided suddenly that he would go back to the bathroom 
and when he decided to go these men came down the hall. 

It is strange that after waiting 15 minutes, just about the time these 
people were up there, he happened to be out there again. 

* * * * * 

Now, we have this knife and the coroner informed you that this 
is the type of knife that could have inflicted the wound which was inflicted 
on the deceased. 

We have the defendant in possession of the knife before and after 
the crime. And we brought you here experts, oh, yes, we brought experts 
here, because we had knives, not one knife, but we had knives. We had 
four knives involved. And we were presenting these knives so fast until 
my distinguished friend Mr. Howard couldn't realize for a while why 
these knives were coming in so fast. But he finally caught on. And when 
he caught on he said, "They are trying to place a knife in the deceased's 
pocket and say my man is a bad man.” 

Well, he certainly did read my mind in some respect, but not in 


all. These knives were recovered by members of the Metropolitan police 


department. 

Two knives were on the deceased when his body was removed to 
the D. C. Jail. This knife was in the possession of the defendant, that 
is, he had thrown it away, but he showed them where it was. 

And this little pen knife was in the possession of Bennie Green. 

But the police would be unworthy of their trust if they found two 
knives on a2 dead man and didn't tell us. They are supposed to go out and 
get the evidence and bring it to the District Attorney, and he is supposed 
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| 
to bring it before you. And if the time comes when he should fail to do 


that, then he and also the members of the Metropolitan police would be 
guilty of unethical conduct. 
Ladies and gentlemen, this man has his day in court, he is entitled 
to his day in court. And we should not do anything which would injury his 
rights. We should not conceal evidence. And we would not conceal it in 
this case. And we brought in all the knives. And we don't have any apology 
for bringing them in. | 
On the contrary, it proves the government's case that this was 
a cold-blooded killing. 
Government's Exhibit No. 2. It was testified by the officers in 
this case that they found that knife in tissue paper in the inside coat pocket 
of the deceased. 
And the officers also found Government's Exhibit No. 3 in the coat 
pocket of the deceased. 


It is one of the most significant pieces of evidence|to have been 


brought into an American court in a murder case. I tell jyou that in all 
sincerety. 
Why? Because this is a plant, ladies and gentlemen. It is logical 
to infer this is a plant. It is there, wrapped in tissue paper. It is logical 
to infer that it was planted there because the person who planted it there 
had reason to believe that by putting tissue paper around it, there wouldn't 
be any finger prints left on the knife. 
Why was it placed there? We take the position it was placed 
there, and one man had an opportunity to place it there. |The defendant 
had an opportunity. Oh, yes. The other two men had gone to call the 
police. He was there. He took this coat off. | 
We have no testimony that anyone else was there.) And then he 
left and went into his apartment which was close by and he grabbed this 
and brought it out and put it in that pocket. | 
And why did he do it? He did it because he didn't; know there was 
a knife already in the deceased's pocket. Had he known there was a knife 
already in the deceased's pocket, he wouldn't have put it in there. And 
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the reason he didn't know was because he hadn't seen the deceased with a 
knife. 
* * * * * 

It is no self-defense. He has lost all his rights of self-defense. 
He can't convince you he was afraid of this man when he went back into 
his room and didn't lock the door. I couldn't get him to admit he left it 
open, but he did say he didn't lock it. 

Well, he tells you he didn't lock that door. 

* * * * * 

Now, I know Mr. Howard is going to get up here and tell you about 
self-defense, the law of necessity; that an animal in the forest will resort 
to the right to a fight to protect itself and the right of self-defense is one 
of the self-preservations. 

He is going to do it beautifully, because I know him. Yes, he is 
going to do it. And he is going to do it very eloquently because he is the 
type of orator and talker who will make you believe chalk is cheese and 
day is night, if you don’t watch out. 

But I know you will be on guard for the truth. 

He likes to accept challenges and so I am going to challenge him 
today, and I am challenging him to explain how those two knives happened 
to be on the deceased, and I challenge him to convince you that this man 
was actually in fear of his life. 

After all you have first got to determine that the defendant is 


responsible for the death of the deceased, and we are relying, ladies and 


gentlemen, on the circumstances in this case. 

Bennie Green saw them fighting. 

The coroner has testified as to the nature of the wound. 

Now, ladies and gentlemen, His Honor will instruct you if a witness 
is falsifying in one respect, you may disregard that testimony in its 
entirety. 

Now, this witness is definitely falsifying in one respect. This man 
was stabbed. And not Cut like that. 

Oh, yes, that is important, ladies and gentlemen, according to the 
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coroner who has all the facilities at his command, and a representative 
in this jurisdiction for 25 years, he tells you there was a istab wound. A 
stab wound 4-1/2 inches. 4-1/2 inches. 
How could it have happened just like that? No way to get a stab 
wound in the body of the deceased like that. He stabbed him with malice 
aforethought, he stabbed him intending to kill him. | 
Yes, he was cut in the struggle. But he says Bennie Green cut 
him. Says he went to the hospital. | 
He wasn't able to exhibit one mark. Not one mark. But poor 
Alferd Vines is not here to tell his story. He is gone, ladies and gentle- 


men, and he will never return. 


* * * * * 


CHARGE OF THE COURT TO THE JURY 
THE COURT: Members of the jury, in this case the defendant is 
charged with the offense of second degree murder. And it becomes my 
duty now to charge the jury, which means to give the jury the principles 
of law applicable to this case. | 
It is your duty to follow the law as I give it to you! You, however, 
have another duty and responsibility growing out of the fact that you are 
the judges of the facts. You are the sole judges of the facts. 
And after you have found the facts, you will apply the law as I 
give it to you to those facts, and reach a proper verdict. | 
In finding the facts, you will look to one source only, namely 
the evidence and inferences reasonably deducible fromthe evidence. 
The evidence consists of what you have heard from the lips of 
witnesses and the exhibits received in evidence, and nothing else. 
You are not to guess and you are not to speculate. However, in 
weighing and evaluating the testimony of the witnesses, you will take 
into account the manner and demeanor and conduct of the witnesses, 
whether they appeared to you to be truth-telling persons or otherwise; 
their ability or lack of ability to express to you through the medium of 
words what they have seen or heard; their ability or lack | of ability to see 
and hear the things about which they testified; their memory or 
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their lack of memory; any bias or prejudice which any of the witnesses may 
have shown, which may have colored or distorted their testimony; and any 
interest in the outcome of the case which may have perverted the testimony 
of any witness, because when a witness has a deep personal interest in 

the outcome of a case, which is true of the defendant, the temptation is 
strong to color and pervert the testimony. 

Now, as judges of the facts, you will approach your task and 
perform your task calmly, dispationately, unemotionally, fairly and im- 
partially. You will not guess and you will not speculate, but rely solely 
on the evidence and inferences reasonably deducible from the evidence. 

You will, however, bring into play your experiences in life and 
use your common sense when you weight and evaluate the testimony of the 
witnesses and sift the testimony of the witnesses. 

If you believe that any witness has testified falsely in respect of 


any material matter concerning which he could not have been reasonably 


mistaken, you are at liberty to ignore all of that witness' testimony or 
so much thereof as you find to be untrustworthy. 

Now, there have been witnesses who testified as so-called ex- 
perts. I say "so-called, " because that is what they are called in the law. 

Namely, the deputy coroner, who is a physician and the two police- 
men who are engaged in laboratory work for the police in determining 
whether or not certain substances presented to them have blood on them. 

Now, a person who by education, study and experience has become 
an expert in any'art, science or profession and who is called as a witness, 
may give his testimony in the form of his opinion as to the matter in which 
he has investigated if it is material to the inquiry. 

Now, what these witnesses have testified to is material to the in- 
quiry. You should weigh the evidence of these witnesses, consider their 
expert opinion, and give to their expert opinion such consideration as 
you deem it to be entitled, taking into account their education, their ex- 
perience and the reasons given for their opinion. 

You may reject all of their opinions, or you may accept them on 
the basis of the criteria I have given you. 
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Now, this defendant, as all defendants, enters this case clothed 
with the presumption of innocence. That presumption abides with him 
throughout the trial until it has been overcome by evidence which con- 
vinces you of guilt beyond a reasonable doubt. | 

The burden of proof rests upon the government, by which is meant 
the government has the burden of establishing the essential elements of 
the crime charged, and I shall give them to you before I am through. 

A reasonable doubt is such a doubt as would cause a juror after 
careful and candid consideration of the evidence to be so undecided that 
he cannot say he has an abiding conviction of the defendant "s guilt. It is 
such a doubt as would cause a reasonable man to hesitate or pause in the 
grave or more important transactions of life. | 

However, it is not a fanciful doubt nor a whimsical doubt nor a 
doubt based on groundless conjecture. | 


It is a doubt for which you can give a reason, a doubt which is 
| 


based on reason. | 
The government is not required to establish guilt beyond all doubt 
or to a mathematical certainty. Its burden is to establish|guilt beyond a 
reasonable doubt, as I have defined that term to you. | 
In that connection, I will read a requested prayer which I granted 
for the defendant, as follows: 
The Court instructs the jury for the defendant that! you are required 
to find the defendant guilty beyond a reasonable doubt before bringing in 
a verdict of guilty as charged or of manslaughter. And before Iam 
through, I will discuss this matter of manslaughter. 
Now, you should give careful consideration to the;summations of 
counsel, because they are designed to assist you in organizing and mar- 
shaling the facts. But you should consider their summations in the light 
of the fact that each is an advocate of his particular side. 
I shall comment on the evidence for the purpose of assisting you 
in understanding what I believe to be the crucial issue or issues in the 


case, but not for the purpose of usurping your function as fact finders. 


34 


If in commenting on the evidence I make any statement contrary 


to your recollection, it is your recollection that governs and not mine, 


because what I say to you is not evidence. And if in the summations of 
counsel they made statements to you which are contrary to your recol- 
lection , it is your recollection that governs and not theirs, because 
what they say to you is not evidence. 

Unless there is satisfactory evidence of facts which exclude every 
reasonable hypothesis but that of guilt, the verdict must not be guilty. 

And where all the substantial evidence is consistent, within a reasonable 
hypothesis, of innocence, the verdict must be not guilty. 

Now, the indictment in this case is in one count and charges second 
degree murder. But that count includes by operation of law, although 
not expressly stated therein, the offense of manslaughter. And you will 
be required to determine whether the defendant is guilty of murder in the 
second degree or manslaughter or not guilty of either. 

Now, when you go to the jury room you will take with you the indict- 

ment. The indictment, however, is not evidence. It is simply a 
statement of the charges which have been preferred against the defendant 
by the grand jury after hearing one side of the case only. You are per- 
mitted to take it with you because it is a statement of the charges which 
are made against the defendant, and so you will have that before you. 

Now, as I see it, the defense in this case is two-fold. First, the 
defendant questions whether he stabbed the deceased. And second, if he 
did, he claims that he acted in self-defense. 

Now, there is no dispute that the deceased, Alferd Vines, was 
stabbed in the chest early in the morning on question in the hallway of 
1811 19th Street, Northwest, in the District of Columbia, and he died from 
the wounds inflicted. 

There is no dispute that the defendant, the deceased and the witness 
Green were in the hallway and this altercation ensued between them. 

The issue is whether the defendant inflicted the mortal wound and 
if he did inflict it, whether he acted in self-defense. 

Now, the charge is murder in the second degree, and I shall now 
define that offense to you. 
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Murder in the second degree is the killing of a human being with 
malice aforethought. "Malice" has a legal meaning which is broader 


thanjts meaning in ordinary usage. It does not necessarily involve hatred or 


personal illwill or revenge, which is the meaning usually given to the term 
in ordinary usage, although its meaning in the law includes such a meaning. 
The term in the law is much broader. | 
In its legal definition, the intentional doing of any| wrongful act to 
the injury of another without legal justification or excuse|and unattended 
by circumstances which would reduce the act to manslaughter -- which I 
shall explain later -- is done with malice. It comprehends a heart devoid 
of social duty and a mind generally bent on mischief, a depraved and vicious 
spirit. | 
Murder in the second degree does not require that you find pre- 
meditation, which is requisite in the charge of murder of the first degree. 
Murder in the second degree may be with or without intent or pur- 
pose to kill. The essential elements of murder in the second degree are, 
first, that the defendant inflicted the mortal wound from which the decedent 
died, and second that the defendant acted with malice as [ have defined that 
term to you and without legal justification or excuse. 
That is not self-defense. And I shall explain self-defense before I 
am through. | 
Now, manslaughter, the lesser included offense which is included, 
as I have told you, in the indictment, not expressly but by operation 
of law, so far as it is applicable to this case, is the unlawful killing of a 
human being without malice aforethought and without legal justification or 
excuse. That is not in self-defense. It occurs when the homicide is com- 
mitted in sudden mutual combat, or when it is committed in passion or hot 
blood caused by adequate provocation. 
In other words, in order to reduce the offense from murder to 
manslaughter, there must be shown sudden passion caused by adequate 
provocation and both of these must exist at the time the fatal act was 
committed. 
When I say sudden passion, I include rage, resentment, anger, 
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terror and fear. When I say that the provocation must be adequate, I 
mean that it is such provocation as would naturally have excited an un- 
controllable passion in the mind of a reasonable man. 

In addition to provocation of this character, there must have been 
sudden passion and hot blood caused by that provocation. And the act must 
have been committed under and because of the passion and hot blood. 

Therefore, the essential elements of manslaughter are, first, 
that the defendant inflicted the mortal wound from which the deceased died 
and that he acted without legal justification or excuse, that is, not in self- 
defense. And second, that he acted in and because of a sudden passion and 
hot blood as I have explained those terms to you, caused by adequate provo- 


90 
cation as I have explained that term to you. 


Now, so far as self-defense is concerned, the law is this, if the 
defendant did not provoke the assault and at the time of the occurrence 
had reasonable grounds to believe and in good faith believed that the dece- 
dent intended to take his life or do him great bodily injury, the defe ndant 
was not required to retreat but was entitled to stand his ground and meet 
any attack upon him by the decedent in such manner and with such force, 
even to the extent of taking life, as under the circumstances he at the 
moment honestly believed and had reasonable grounds to believe was 
necessary to save his life or to protect himself from serious bodily injury. 

As Ihave told you, this defense is not available to one who provokes 
the difficulty. It is therefore important for you in deciding this branch of 
the case to determine who was the aggresser, the defendant or the dece- 
dent or the decedent acting in concert with the witness Green. 

Mere words without more are never considered adequate provoca- 
tion. 

No burden is placed upon the defendant to prove his defense. The 
burden rests upon the government throughout to establish beyond a reason- 

able doubt all of the essential elements of the crime charged or 
the included offense, one of which elements in both instances is that the 
defendant committed the act without legal justification or excuse, that is 
not in self-defense. 
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Self-defense, we established, is a legal excuse on justification 
for the commission of a homicide. 

And if as a result of the evidence a reasonable doubt has been 
created in your minds as to whether the killing was in self-defense, that 
doubt must be resolved, like all other doubts, in favor of the defendant 
and he must be acquitted. | 

The law of self-defense is the law of necessity, and that necessity 
must bear all semblance to reality, must appear to admit of no other 
alternative before the taking of life is justifiable or excusable. 

Now, in discussing manslaughter, I referred to adequate provoca- 
tion. Provocation sufficient to produce passion and hot blood and a result- 
ing absence of malice may give such a character to a homicide as to make 
it manslaughter and the same provocation may under slightly varied cir- 
cumstances justify a person in killing in self-defense. But a man in killing 
another acts under the influence of sudden passion caused by adequate 
provocation, but not necessarily in defense of his life nor in order to pre- 

vent great bodily harm, the law does not excuse him because of the 
provocation, but it does not hold him guilty of murder. The law recognizes 
the fact that a man when greatly provoked will lose the control of his rea- 
son and under the influence of passion and hot blood caused by the provoca- 
tion resort to violence of which he would not be guilty in the absence of 
passion. 

The law therefore attributes the killing in such circumstances to 
the frailty of human nature and not to malice. And while| it does not excuse 
the killing altogether, it reduces it to manslaughter. 


However, as I have said, this same provocation under slightly 


varied circumstances may justify a person in killing in self-defense. It 
is a matter of degree. 
It will therefore be necessary for you to weigh the evidence and 
first determine whether the defendant inflicted the mortal wound of 
which the decedent died. | 
The defendant has testified that when he was attacked he swung 
his hand containing the butcher knife. But he does not know whether he 
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inflicted the mortal wound or stabbed the deceased. 

The government has offered the testimony of the expert witness, 
the deputy coroner, that a knife of that kind is of a character which could 
have inflicted the wound of which the decedent died. 

The government has also offered the evidence of the knife found in 
the possession of the witness Green, which is the small knife, as evidence 
that that knife did not cause the fatal stab wound. 

There is also the evidence as to the expert testimony as to the 
blood stains found on Exhibit 1, the large knife, and not found on the 
others. 

You will take all those facts into consideration when you come to 
determine, first, whether the defendant inflicted the stab wound from 
which the decedent died. If you do not find beyond a reasonable doubt 
that he did, you will then acquit the defendant and proceed no further. 

But if you find that he did inflict the mortal wound, then you will 
be required to determine whether he is guilty of murder, manslaughter, 
or not guilty by reason of self-defense under the instructions which I 
have given you. 

And in that connection, you will recall the testimony of the defend- 


ant that he was set upon by the two, that he was wounded by Green, and 


to protect himself he used the knife in the manner he indicated by his 
hand. Then you will recall the testimony of what occurred thereafter, of 
the finding of the body and bringing the body back to the hallway and what 
the police found in the coat of the decedent which had been removed by 
the defendant in order to give him first aid, as I recall the defendant's 
testimony. 

If you find that each and every one of the essential elements of 
murder have been established beyond a reasonable doubt, your verdict 
will be guilty as charged. 

If you do not so find but find beyond a reasonable doubt that each 
and every one of the essential elements of manslaughter have been es- 
tablished, your verdict will be guilty of manslaughter. 

If you do not find that each and every one of the essential elements 
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of either second degree murder or manslaughter have been established 
| 


beyond a reasonable doubt, your verdict will be not guilty, 
Therefore, your verdict will be one of the following: Guilty as 
charged, guilty of manslaughter, not guilty. ! 
When you go to your jury room you will first select your foreman 


who will preside over your deliberations. When you have reached your 


verdict, which must be unanimous, you will make that fact known to the 

deputy marshal. He will inform me that you have reached a verdict, and 
I shall assemble counsel and receive it. | 
Your foreman will announce your verdict, unless the jury is polled, 


in which case each of you will be required to announce it. | 


It will be, as I have said to you, either guilty as charged, guilty 
| 


of manslaughter or not guilty. 
Any objection, gentlemen? | 
THE BLACKWELL: The government is satisfied. 
THE COURT: Any objection, Mr. Howard? 
MR. HOWARD: The defendant is satisfied. 


* * * * 


[Filed February 21, 1958] 
VERDICT 
On this 21st day of February 1958 came again the parties afore- 
said in manner as aforesaid and the same jury as aforesaid in this cause, 
the hearing of which was respited yesterday; whereupon after hearing 
further of the evidence, arguments of counsel and instructions of the 
Court, the jury retires to consider their verdict; and thereupon the said 
jury returns into upon Court and upon their oath say that they find the 
defendant guilty of manslaughter. | 
The case is referred to the Probation Officer of the Court and 
the defendant is remanded to the District Jail. 
By direction of 


i DAVID A. PINE 
United States Attorne oan al 
By Joel Blackwell m Presiding Judge Criminal Court #2 


Assistant United States Attorney HARRY M. HULL, Clerk 
D. Hoffman - Official Reporter BY /s/ (iegible) | 


Present: 


[Filed March 28, 1958] 
| JUDGMENT AND COMMITMENT 


On this 28th day of March, 1958 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Perry W. 
Howard, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of MANSLAUGHTER, 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of Three (3) years to Nine (9) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 


officer and that the copy serve as the commitment of the defendant. 


/s/ David A. Pine 
United States District Judge 


[Filed April 29, 1959] 
| UNITED STATES DISTRICT COURT 
| OR THE DISTRICT OF COLUMBIA 
Frank H. Ball, 
Petitioner : 
v. Criminal Case No. 1120-57 


United States of America, 
Respondent. 
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MOTION TO VACATE JUDGMENT, SET ASIDE SENTENCE, 
DISCHARGE DEFENDANT FROM CUSTODY, OR IN THE ALTERNATIVE 
GRANT A NEW TRIAL 


AND FOR APPOINTMENT OF COUNSEL 


———$———$— ee 
Comes now Frank H. Ball, petitioner, pro se, being first duly 
sworn on oath according to law, depose and say that I am'the petitioner 
in the above entitled - cause, and moves this Honorable Court to grant 
this motion. And for good cause shown herein; 
States as follows: 
Jurisdiction of Court: 
Jurisdiction is conferred on this Court by Act of June 25, 1948, 
C., 646, 62 Stat. 967 as amended, 28, U. S. C. Section 2255. 
Statement of Case: 
On or about October 13, 1957, petitioner was attacked in his place 
of residence by one Alfred L. Vines and one Benny Green. Said persons 
attacked petitioner with knives, and petitioner defended himself witha 
knife he had on his possession. In the conflict, petitioner was cut about 
the head and jaw. At the time, petitioner was not aware of the fact that 
he had wounded his attackers. However, upon leaving his place of resi- 
dence, petitioner observed Alfred L. Vines lying on the sidewalk, and 
thinking that he was either ill or intoxicated, petitioner summoned help. 
It was found that Alfred L. Vines was bleeding from a chest wound, and 
petitioner immediately called an ambulance and police to take Vines to 
the hospital, where it was discovered that he was dead. Petitioner was 
treated for his wounds and taken into police custody. Benny Green, (the 
man who had left Vine lying and bleeding to death on the sidewalk) was 
not found by police until the next morning. | 
Thereafter, petitioner was indicted for 2nd Degree Murder, and, 
in March of 1958, went to trial. At the trial, Benny Green testified 
that petitioner had attacked them first, and that he did not cut petitioner, 
yet, when asked why he had run away and left Vine lying on the 
sidewalk, bleeding, he replied that he was “afraid. In addi- 
tion to this, at the time Green was "picked-up" | 
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by the police, a knife with blood on it was found in his possession. 
Petitioner's trial counsel would not ask the Court to have the blood on 
said knife analyzed to determine whether or not the blood on it was 
petitioner's type blood, counsel did not even, in fact, ask Green when or 
how he got the blood on his knife. Nor would counsel try to obtain the 
witnesses to the conflit. Said witnesses could possibly have testified 

that petitioner was attacked first. Although the prosecutor stated to the 
jury that he did not see where petitioner had been cut, petitioner's counsel 
did not deem it necessary to call to the witness stand the police officers 
that had taken petitioner to the hospital to be treated for his knife wounds, 
or the hospital personal that had treated said wounds. 

After the Court's instructions, the jury retired for about one 
hour, and returned with a "verdict" of not guilty of justifiable homicide. 
The Court disregarded said "verdict" and gave them further instructions. 
They retired for about twenty minutes, and returned for further instruc- 
tions. The Court gave then further instructions and at this time the Court 
made the prejudicial remark, "It looks like Manslaughter to me." The 
jury once again retired for about twenty minutes, and returned with a 
verdict of guilty of Manslaughter. 

On March 28, 1958, petitioner was sentenced to serve from Three 
(3} to Nine (9) years. 

Allegations: 

1. Petitioner avers that his trial counsel was ineffective. The 
fact that counsel failed to protect petitioner's right to a fair trial is 
clearly defined in above statement of case. See JONES v. HUFF, 80 
App. D.C. 254, 152 F. 2d 14 (1945); GLASSER v. UNITED STATES, 

315 U.S. 60 (1942); cf. THOMAS v. DISTRICT OF COLUMBIA, 67 App. 
D. C. 179, 90 F. 2d 424, 428 (1937); DIGGS v. WELCH, 80 App. D. C. 
5, 148 F. 2d 667'(1945), cert. denied, 325 U.S. 889. 

2. Petitioner avers that the Trial Court influenced the jury into 
returning a verdict of guilty of Manslaughter by its highly prejudicial 
remark, "It look like Manslaughter to me." 

3. Petitioner avers that the prosecutor used misconduct to try 
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to obtain a conviction against him. The prosecutor has access to all the 
police records surrounding the case that he is working on. It would seem 
that he certainly must have been aware that police officers took petitioner 
to the hospital to be treated for knife wounds. Yet the prosecutor made 
the misleading remark to the jury that he did not see where petitioner 
had been cut. In addition, the prosecutor's chief witness, Benny Green, 
(who was on condictional release from the D. C. Reformatory at Lorton, 
Va.) had on his possession a knife with blood on it, (possession of a 
dangerous weapon after a felony conviction is a felony in the District of 
Columbia, and certainly a violation of the laws governing condictional 
release) yet an indictment was not sought against Green, ‘nor was he 
returned to jail as a condictional release violator. It will be remembered 
that Green left his friend lying helpless and bleeding on the sidewalk, and 
did not try to summon aid. Had Green summoned aid, there is a strong 
possibility that Alfred L. Vines would be alive today. It was established 
at the trial that Vines death was due largely to loss of blood. This, then, 
was the character of the prosecutor's chief witness; and the immunities 
so granted to him for testifying. | 
In McFARLAND v. UNITED STATES, 80 U. S. App. D. C. 196, 
150 F. 2d 593, rehearing denied, 326 U.S. 788, 90L. E d. 476, the 
Court ruled to wit: 


"It is often forgotten that the duty of a prosecuting attorney is 
not to convict defendants but to try them fairly. Absolutely fairness is 
a counsel of perfection. But the prosecutor should hold himself to the 
highest practiable standard of fairness." | 


Argument: 
"The only statutory requirement for the allowance of an indigent's 
appeal is the applicant's good faith; 28 U.S.C. §1915. Injthe absence of 
some evident improper motive, the applicant's good faith is established 
by the presentation of any issue that is not plainly frivolous." See 


FARLEY v. UNITED STATES, 354 U.S. 521. See also ELLIS v. UNITED 
STATES, U. S. decided May 26, 1958. | 
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Wherefore, petitioner prays that his motion will be granted and 
counsel appointed to assist him. 
Respectfully Submitted, 


/s/ Frank H. Ball 
Petitioner, Pro Se 


[Proof of Service:] 
[Jurat 27th day of April, 1959. ] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE 
TO PROCEED WITHOUT PREPAYMENT OF COSTS 

Comes now Frank H. Ball, the petitioner in the above-entitled 
case, and in support of my application for leave to proceed in forma 
pauperis; 

States as follows: 

1. That I am a citizen of the United States. 

2. That Iam unable to pay the costs of said suit or action. 

3. That Iam unable to give security for the same. 

4. That I believe that I am entitled to the redress I seek in said 
suit or action. 

5. That my claim of action is taken in good faith, and is not 
frivolous. 

Respectfully Submitted, 


Petitioner, Pro Se. 
[Jurat. J 


[Filed June 9, 1959] 


| UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
v. Criminal No. 1120-57 
FRANK H. BALL 
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ORDER 


Upon consideration of the "Motion to vacate judgment, set aside 
| 


sentence, discharge defendant from custody, or in the alternative grant 
a new trial" pursuant to 28 U.S.C. 2255, filed April 29, 1959, and oppo- 
Sitionthereto, and it appearing that petitioner's conclusory allegations of 
ineffective assistance of counsel are within the area of counsel's judg- 
ment relative to trial decisions and are insufficient to require a hearing 
under authoritative decisions, and it further appearing to the Court that 
the files and records of this case conclusively show that petitioner is en- 
titled to no relief thereunder, and it further appearing, insofar as peti- 
tioner's alternative motion for a new trial is concerned, said motion not 


purporting to be premised upon the ground of newly discovered evidence, 


that the time within which such a motion may be made has expired, Fed. 


R. Crim. P. 33, Bruno v. United States, 86 U.S. App. D. C. 118, it is 
by the Court, this 9th day of June, 1959, | 


ORDERED, that the aforesaid alternative motions be and are hereby 

. denied. | 
/s/ David A. Pine 

JUDGE 


[Certificate of Service] 
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JOINT APPENDIX IN APPEAL NO. 15834 


In the United States District Court 
For the District of Columbia 


UNITED STATES OF AMERICA 
Vv. 
FRANK H,. BALL, 
Defendant 


[ Filed May 10, 1960] 


AFFIDAVIT 

DISTRICT OF COLUMBIA, SS: | 

ROBERT T. SMITH, being first duly sworn on oath, deposes and 
says that he is Court appointed counsel for the defendant herein, and 
that he has carefully examined the record of trial and has found that 
police records of the Metropolitan Police Department reveal that the de- 
fendant was injured in the affray which resulted in the homicide for 
which he was tried and sentenced to a term of imprisonment from three 
to nine years on March 28, 1958, and further, that he was hospitalized 
for treatment of his injuries. This affiant believes that the records of 
the Metropolitan Police Department and the Emergency Hospital should 
have been introduced into evidence to substantiate the defendant's plea 
of self-defense and that his right to a fair trial was breached by the fail- 
ure of his attorney to introduce such evidence. 


/s/ Robert T. Smith 
[ Jurat] 


| Filed May 16, 1960] 


MOTION UNDER TITLE 28 U. S.C. SECTION 2255 
TO SET ASIDE SENTENCE | 


Comes now Norman P. Flaningam and Robert T. Sinith, Court 


appointed attorneys for the defendant herein, and respectfully moves the 
| 
| 
| 
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Court under Title 28 U.S.C., Section 2255 to vacate the sentence herein 
for the following reasons: 

The defendant was convicted of manslaughter. He defended on the 
ground of self-defense. 

The defendant avers that his attorneys did not introduce material 
evidence consisting of police and hospital records to show that he was 
injured in the affray which resulted in his trial and conviction, and that 
these records were vital to substantiate his pleas of self-defense. These 
errors cannot be corrected on appeal because the records referred to 
are not a part of the record of trial. 

WHEREFORE, the defendant moves the Court for a hearing on this 
motion so that he can produce the police and hospital records hereinabove 
referred to. 

/s/ Norman P. Flaningam 


/s/ Robert T. Smith *** 
Attorneys for Defendant 


[ Certificate of Service] 


[ Filed May 24, 1960] 
OPPOSITION TO MOTION TO VACATE 

Comes now the United States by its attorney, the United States 
Attorney for the District of Columbia, and in opposition to defendant's 
"Motion Under Title 28 U.S.C. Section 2255 To Set Aside Sentence", 
filed May 10, 1960, represents unto the Court the following: 

1. Frank H. Ball was indicted November 25, 1957 on the charge 
of Second Degree Murder, found guilty by a jury on February 21, 1958 
and sentenced March 28, 1958 to serve three (3) to nine (9) years. He 
filed a motion to reduce sentence or for a new trial on December 11, 
1958 alleging only that he acted in self-defense. This motion was de- 
nied December 16. On April 29, 1959 he filed his first motion to vacate 
under Section 2255 claiming ineffective assistance of counsel and lack 
of a fair trial for failure of counsel to show by police and hospital wit- 
nesses and records that the defendant had been taken to the hospital and 
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treated for injuries sustained in defending himself against attack by the 
| 
deceased. (The transcript of the trial proceedings shows, on p. 47, that 


on crosS-examination the defendant testified that he had gone to the hos- 
pital and remained there about a half-hour.) The Government filed an 
opposition to the motion which the Court denied on June 9) with the follow- 
ing: "It appearing that the petitioner's conclusory allegations of ineffective 
assistance of counsel are within the area of counsel's judgment relative 
to trial decisions and are insufficient to require a hearing. . . andit 
appearing that the files and records of this case conclusively show that 
petitioner is entitled tono relief. . ." | 
2. Leave to appeal this denial was denied by the trial court on 
June 19, 1959 but on August 11 the Court of Appeals entered an order 
granting the appeal in forma pauperis, a full transcript of the proceed- 
ings being allowed in October (No. 15372). Another order was entered 
by the Court of Appeals on December 25, extending the time for filing of 
appellant's brief to 25 days after disposition by the District Court of 


another motion under Section 2255 which appellant then desired to pre- 
pare and file in the District Court. Not until the Government moved in 
the Court of Appeals on May 4, 1960 to dismiss the appeal for lack of 
prosecution did appellant (on May 10) file the present motion under Sec- 
tion 2255. In his opposition to the motion to dismiss the appeal, appel- 
lant's counsel stated that since December 1959 he has been diligently 
investigating, preparatory to filing a 2255 motion in District Court, in- 
formation received from the defendant concerning "a certain eye witness 
to the occurrence" whom counsel "has tried in vain to locate". 

3. The motion under Section 2255 filed by counsel on May 10, 1960 
differs in no material way from the motion under Section 2255 filed by the 
defendant pro se April 29, 1959. Both motions claim ineffective assist- 
ance of counsel based on failure of counsel to produce records which al- 
legedly would show the defendant received hospital treatment for injuries 
received at the time of the crime. As the Court held in its denial of the 
previous 2255 motion on June 19, 1959, this was a matter for trial 
counsel's judgment. In addition, the statute specifically provides that 
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"The sentencing court shall not be required to entertain a second or 
successive motion for similar relief on behalf of the same prisoner." 
28 U.S.C. Section 2255. See also, Moore v. United States, __ U.S. App. 
D.C. _ (No. 15,405, decided May 5, 1960); Turner v. United States, 
103 U.S App. D.C. 313, 258 F. 2d 165 (1958). 

WHEREFORE, it is respectfully submitted that the present motion 
to vacate be denied on the ground that the motion and records and files 
in the case conclusively show that the defendant is entitled to no relief 
and/or on the ground that this is a successive motion for similar relief. 

/s/ Oliver Gasch, United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ Oscar Altshuler, Assistant United 
States Attorney 


[ Certificate of Service] 


{ Filed May 24, 1960] 
ORDER 

Upon consideration of the ''Motion Under Title 28 U.S.C. Section 
2255 To Set Aside Sentence" filed May 10, 1960, and opposition thereto, 
and it appearing to the Court that said motion constitutes ''a second or 
successive motion for similar relief on behalf of the same prisoner," 
a previous motion having been denied by order filed June 9, 1959, and it 
further appearing that the files and records conclusively show that the 
petitioner is entitled to no relief thereunder, it is, this 24th day of May, 
1960, 

ORDERED, that the aforesaid motion be and the same is hereby 
denied. 


/s/ David A. Pine 
Chief Judge 


[ Certificate of Service] 


[ Filed June 20, 1960] 
NOTICE OF APPEAL 


Name and address of appellant 
Frank H. Ball 
Name and address of appellant's attorney 
Robert T. Smith, Barr Bldg., Wash. 6, D.C. 
Norman Flaningam, Penna. Bldg, Wash. 1, D.C. 
Offense 
2nd Degree Murder 


Concise statement of judgment or order, giving date, and any sentence 
Order denying Motion to Vacate Sentence under Tle 28 
U S. Code, Sec. 2255, May 24, -60 | 
Name of institution where now confined if not on bail 
D.C. Jail 
I, the above-named appellant hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. | 


June 20 -60 /s/ Frank H. Ball 
Appellant 
| 


/s/ Robert T. Smith 
Attorney for Appellant 
| 


